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In the Court of Appeals of the District of Columbia. 


No. 2381. 

Edward A. Newman, Appellant, 

vs. 

Oliver P. Newman et al. 


a Supr 2 me Court of the District of Columbia. 

District Court, No. 880. 

T -no Ttttt \TVLISHMENT OF A BUILDING LlNE ON THE W EST 

I 'sr.. :. lS"w, Between Peek Be. ene M.neee 
Street. 

United States of America, 

District of Columbia, ss: 

Rp it remembered that in the Supreme Court of the District of Co- 
Be it ren emnerea, in ^id District, at the times here- 

toCng ' W » «- “<1 

had, in the above-entitled cause, to wit. 

^ Petition. 

Filed June 13,1910. 

In the Supreme Court of the District of Columbia, Holding a 
m F District Court. 

District Court, No. 880. 

T rn UP RaTCBLISHMENT OF A BUILDING LlNE ON THE WEST 

SmE of 13th Street N. W.; Between Park Kd. and Monroe 
Street. 

n tt "Rndoloh John A. Johnston and William V. Judson, 
Cuno Rudolph Jonn the Court as follows: 

P 1 That Sev areX Commissioners of the District of Column 

& St. t “Ji"rfRd. «dW swl, i» 0,. Di. 

1—'2681a 


__ 





2 


EDWARD A. NEWMAN VS. OLIVER P. NEWMAN ET AL. 


trict of Columbia under the authority of an Act of Congress ap¬ 
proved June 21st, 1903, entitled “An Act providing for tne estab¬ 
lishment of an uniform building line on streets in the District of 

Columbia less than ninety feet wide.” 

2. The aforesaid Act provides that the Commissioners of the Dis¬ 
trict of Columbia are authorized to establish building lines on streets 
or parts of streets less than ninety feet wide, in the District of Co¬ 
lumbia upon the presentation to them of a plat of the street or part 
of street upon which such action is desired, showing the lots and the 
names of the record owners thereof and accompanied by a petition 
of the owners of more than one half of the real estate shown on said 
plat requesting that building lines be established, or when the Com¬ 
missioners deem that the public interests require such build- 
2 ing lines be established provided that no such building lines 
be established on any part of street less than one block in 


3 Section two of the said Act of Congress further provides that 
upon the tiling of such plat and petition in the office of the said Com¬ 
missioners or when the Commissioners shall deem that the public 
interests require it, the said Commissioners shall institute condemna¬ 
tion proceedings in the Supreme Court of the District of Columbia, 
sitting as a District Court, by a petition in rem particularly describ¬ 
ing the land to be taken, which petition shall be accompanied by 
duplicate plats to be prepared by the Surveyor of the said District, 
showing the location of the said proposed building lines, the num¬ 
ber of «quare feet to be taken from each lot or part of lot and the 
boundaries thereof, and such further information as may be neces¬ 
sary for the purpose of said condemnation. 

4 Section three of said Act provides that the condemnation pro- 
pppdinps herein provided for shall be in accordance with the provis¬ 
ions of Sections 1608/ to 1612 of the Code of Law for the District of 
Columbia, as amended February 23, 1905, as far as the same are 
applicable and that the assessment proceedings and assessment area 
for the establishment of the building lines herein provided for shall 
be the same as that provided in Section 1608/ of said Code for the 
assessments in the openings, extension, widening and straightening 
nfallevs or minor streets in the same manner as if the establishment 
of building lines had been included in said Section. 

5 Section 1608/ of the aforesaid Code of Law for the District of 
Columbia, provides as follows: “That said jury shall assess as bene¬ 
fits accruing by reason of said opening, extension, widening, 

3 or straightening, an amount equal to the amount of damages 
as ascertained by them as hereinbefore provided, including 
five dollars per day for the Marshal and five dollars per day for each 
iuror for the services of each when actually employed and all other 
expenses of such proceeding upon each lot or part of lot or parcel 
of land in the square or block in which such alley or minor street is 
to be opened, extended, widened or straightened and upon each lot, 
Dart of lot or parcel of ground in the squares or blocks confronting 
the square in which said alley or minor street is to be opened, 
widened, or straightened, which will be benefited by such opening, 
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ju^tay finfsaid plrtt/letter paSs 

. , mot tn i fiOOi inclusive of said Code of Law provide 

6. Sections 1609/ to 1609 i, inclusive oi parties in¬ 
to the manner of giving notiw of the proce^ P he sw3ar . 

fn^A^ 

,11?V, «nd minor «-» » J» OJ”* ”1 V M M. -nd 

this proceeding has been ins 1 - there has been presented to 

lumbia •( th. 

them a plat of said street-n su petition of the owners of 

ord owners thereof, acoompa J on sa j <3 plat requesting 
more than one half of the ^ street, and petitioners 

rra'at'Sisi!- s*u »- p b . 

4 "trta. duplkate plate 

District of Columbia aw filed herewithm. of said 

D. C. No. 1 and Exhibit D. C.Na 2, f ^owuir^ ^ ^ ^ from 
proposed bmiding hne the vte q f in eacb square or 

S *£ >» ™«~r <« «■» r- 

P T m,UhVCd”“ l 't“.„ for tl.. «tebli.bm«nt of the 

building line is particularly described as follows. 

De onthewit P SiTlf ThMeeltst reeXthLl Keen Park 
Road and Monroe Street. 

Square 2838: . , 

+ f 99 Remnnine at the northeast comer of said lot, aid 

Part of lot 22. \g 0 f Thirteenth street, 5i.0 

running thence south thence with said south line west 25 

K 5 6 jaftSS t'assSitfiUtflSS 

itortb‘«5fdSi» OJB fU.0 th. pb» of bogiPPi.*- 
Containing 1309.7 feet. # 

?rs waTwilS?'- * « * <■» “ ld “• 

0 'fS , svu4.”s. , a ss £ v f».i -id..... «d k* 

Containing 425 square feet, owner, Horatio N. iapun, i 
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Part of lot 27. Being the east 25 feet by full width of said lot. 
Containing 425 square feet, owner, Emma Adalaide Tweedy. 
5 Part of lot 28. Being the east 25 feet by full width of said 

lot. Containing 425 square feet, owner, Annie R. C. Bra- 

shears. 

Part of lot 29. Being the east 25 feet by full width of said lot. 
Containing 450 square feet, owner, Eva B. Middleton. 

Part of lot 30. Being the east 25 feet by full width of said lot. 
Containing 450 square feet, owner, Frank A. Loeffler. 

Part of lot 31. Being the east 25 feet by full width of said lot. 
Containing 450 square feet, owner, Mary W. Armstrong. 

Part of lot 11. Being the east 25 feet by full width of said lot 
Containing 750 square feet, owner, Thomas \V. Keller. 

Part of lot 12. Being the east 25 feet by full width of said lot. 
Containing 750 square feet, owners. Thomas W. and Alice N. Keller. 

Part of lot 35. Beginning for the same at the northeast corner of 
said lot and running thence south with the west line of Thirteenth 
street 53.9 feet: thence in a southwesterly direction with the north 
line of Park Road 20 feet: thence in a northwesterly-direction with 
the southwesterly line of said lot 11.24 feet to the pronosed build¬ 
ing line: thence wd+h said line in a northerly direction 52.89 feet to 
the north line of =d. lot. and whence with said north line in an east¬ 
erly direction 25 feet to the place of beginning. Containing 1,444.8 
square feet. Owner. Edward F. Davis. 

Part of lot 817. Beginning for the same at the southeast corner 
of said lot and running thence in a southwesterly direction with the 
north line of Park Road 7.32 feet to the pronosed building line: 
thence with sa^d line in a northerly direction 12.02 feet to the north¬ 
erly line of said lot: thence with said line in a southeasterly direction 
11.24 feet to the "lace of beginning. Containing 40.27 square feet. 
Owner, Cora B. Deeble. 


I 


Description of Property to be Taken to Establish a Building Line on 
the West Si^e nf Thirteenth Street Northwest, Between Park Road 
and Monroe Street. 


Square 2838: 

Part of lot 22. Beginning at the northeast corner of said lot, and 
running thence *nnth with th e w*«t line of Thirteenth street, 57.9 
feet to the south line of c aid lot; thence with said south line west 25 
feet to the proposed building line: thence with said line north 46.87 
feet to the north line of said lot and thence with said north 
6 line in a northeasterly direction 27.32 feet to the nlace of 
beginning. Containing 1309.7 feet. Owner, William S. 
Minnix. 

Part of lot 23. Being the east 25 feet by full width of said lot. 
Containing 425 sonare feet, owner. France* M. Calvert. 

Part of lot 24. Bern* the east 25 feet hv M] width of said lot. 
Containing 425 semnre fe°t. owner. Teona J. Wells. 

Part of lot 25. Being the east 25 feet hv full width of said lot. 
Containing 425 square feet, owner, George Russell Currier. .. . 
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Part of lot 26. Being the east 25 f ee t by full ^dt h of ^ lot 

saw .0, 

o ? »* ■“ ,ot 

- id “■ 

Containing 750 square feet, owner Thomas Keller 

.fS w »d s^i^3-4r=s 

line e of 6 ParfRoad 20 feet: thence in a 

the southwesterly line of sa d ^‘“r^J^irec ion 52 R9 feet to the 
line: thence with said line in “'KEasterly direction 

north line, and thence with 

25 feet to the nlaee of he-unning. Containing 1,-t-t^.o squ 
7 ° P^rt KS ^CSn^tfenceTn a SnthwSerW 

direotioHuh WMSTSS 

building line: thence wOh^id 'oe in oo ther v Hr ^ & 

feet to the northerly lin^BWJo^ thence Con . 

south easterly direction 11.24 feet to me „ => 

taining 40.27 square feet. Owner, Cora B. Deeble. 

« sr7^%*sss 

and Monroe Street. 

Square 2838: b 

_ , f i * 99 -RpOTnning at the northeast corner of said lot, and 

Part of lot 22. Be ^ n “.., g ., t jjne of Thirteenth street, o7.9 
running thence south with w ; t h said south line west 25 

S to the proposed building line LSnSrtS£to 

^ nniDg - Con ' 

-ft? byVjndth of said lot. 

™{bv MT width of said lot 

CO plrt n orio?25 q Be?n?the 0 ea"t r 25 feet® by full width of said lot 
Con^niJg ° 425 5 square e feet, owner, George Russell Curner. 
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Part of lot 26. Being the east 25.feet by full width of said lot. 
Containing 425 square feet, owner, Horatio N. Paplm, 1 rustee. 

Part of lot 27 Being the east 25 feet by full. ' vld ‘ h °L sald lot 
Containing 425 square feet, owner, Emma Adalaide T\\eedy. 

Part of lot 28 Being the east 25 feet by full width of said lot. 
Containing 425 square feet, owner, Annie R. C. Brashear.. 

Part oMot 29. Being the east feet by full ' vldth of smd 1 * 
Containing 450 square feet, owner, Eva B. Middleton. 

Part of lot 30. Being the east 25 feet by full width of said lo . 
Containing 450 square feet, owner, Frank A. Loemer. 

8 Part of lot 31. Being the east 25 feet by full width of sa 

lot. Containing 450 square feet, owner, Mary W. Ar 

StI part of lot 11. Being the east 25 feet by full width of said lot. 
Pnntnininz 750 square feet, owner, Thomas \V. Keller 

C Part of lot 12 Being the east 25 feet byw^ndAUceV'“Keller 
Containing 750 square feet, owners, Thomas \V. and Alice IN. Keller. 

Part of lot 35 q Beginning for the same at the north^ist corner 

of said lot and running thence south with the west line of Thirteennth 

street 53 9 feet: thence in a southwesterly direction with the noT 

line of Park Road 20 feet: thence in a northwesterly direction with 

southwesterly line of said lot 11,24 feet to the proposed building 

line • thence with said line in a northerly direction o2.89 feet to the 

north line, and thence with said north line in an easterly dir eetioji 

25feetto the place of beginning, gaining 1,444.8 square feet. 

^Part’ oMot^n.’ Beginning for the same at the southeast corner 
of =aid lot and running thence in a southwesterly direction wit 

linp of Park Road 7 32 feet tq£the proposed building line: 

thence wUhlid line in a northerly diltion 12.02 feet to the north¬ 
erly line of said lot: thence with said line in a southeasterly direction 
11.24 feet to the place of beginning. Containing 40.27 square fee . 
Owner, Cora B. Deeble. 

The premises considered, your petitioners way:: First.That pub¬ 
lic notice of not less than ten days be given of the filing of this peti 
tion bv advertisement in such manner as this Honorable Court .ha 
nm A warning all persons having any interest in these proceed- 
Fn^to attend Court at a day to be named in said notice and to 
continue in attendance until the Court shall have made its final 
order ratifying and confirming the awards of damages and the ^' e ^ 
mentsof benefits of the jury’, and that in addition a copy of said 
notice be served by the United States Marshal for the District of 
Columbia, or his deputies upon such owners of the fee of the and 
to be condemned as may be found by the said MarsDal, o 
q his deputies, within the District of Columbia. , 

Second. That after the return of the ^ a J! bal , ai ? d 
of the proof of publication of said notice, the said Marshal be greeted 
to surnmon a jSry of five judicious disinterested men not M to 
any one interested in these proceedings and not in the erv ee or 
employment of the District of Colnmhia or of the United States, to 
ass^s the damages each owner of land to be taken may sustain by 
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reason of the establishment of the said building line on 13th *ee^ 

N W hetween Park Kd. and Monroe street as aforesaid, and the 
condemnation of land necessary lor the purpose thereof, and toassess 
fl henefi s resulting therefrom including the expenses of these pro 
ceedmgs as provide! in the aforesaid Sections of the Code and Acts 

° f Thn® re That such other and further orders may be passed and pro- 
had therein as are contemplated by the said provisions of 
, ir»rl thp ssnid Vet of Congress, to the end that the herein- 

&£te£ted 1 may to condemned and acquired for the purpose 
S oie establishment of said building line on said 13th street, N. W. 
between Park Rd. and Monroe street, as aforesaid. 

And they will ever pray, etc. Q R RUD0L p H> 

JOHN A. JOHNSTON, 

W. V. JUDSON, 

Commissioners D. C., Petitioners. 

E. H. THOMAS, 

J. F. SMITH, 

Attorneys for Petitioners. 

District of Columbia, ss: 

SMMSS: SSSS-C- 

belief he believes to be true. CUNO H. RUDOLPH. 

Subscribed and sworn to before me this 17th day of May A. D. 

1910 y AT , WILLIAM TINDALL, 

[seal.] Notary Public, D. C. 

Notice and Order of Publication. 

Filed June 17, 1910. 

****** 

Notice is hereby given that the Commissioners of the D^rict of 

lishment of a uniform building line on streets in tne Uistr 
S leas than ninety feet wide, have filed a petition in this 
Court raving the condemnation of the land necessary for the estab- 

Frfes wwafts 
swi'a: rs 
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men not related to any person interested in these proceedings and 
not in the service or employment of the District ot Columbia, or of 
the United States, be summoned by the United States Marshal for 
the District of Columbia to assess the damages each owner of land 
to be taken may sustain by reason of the establishment of 
11 said uniform building line on west side ol loth street, N. W. 

between Park Rd. and Monroe street, for which this pro¬ 
ceeding has been instituted, and the condemnation of the land 
necessary for the purposes thereof, and to assess as benefits resulting 
therefrom the entire amount of said damages including the expenses 
of these proceedings upon the land in the square in which said 
bunding line is to be established in the squares confronting said 
square as provided for in and by the aforesaid Act of Congress. 
It is, by the Court, this 17th day of June, A. D. 1910, ordered, That 
all persons having any interest in these proceedings be, and they 
are hereby warned and commanded to appear in this Court on or 
before the 6th day of July A. D. 1910, at ten o’clock A. M., and 
continue in attendance until the Court shall have made its final 
order ratifying and confirming the award of damages and the assess¬ 
ments of benefits of the jury to be empaneled and sworn herein, 
and it is further ordered, that a copy of this notice and order be 
published once in the Washington Law Reporter and on three secu¬ 
lar days in the Washington Evening Times, the Washington Herald 
and the Washington Post, newspapers published in the said District 
commencing at least ten da vs before the said 6th day of July A. D. 
1910. 

It is further ordered, that a copy of this notice and order be 
served by the United States Marshal or his deputies, upon such 
owners of the fee of the land to be condemned herein as may be 
found by the said Marshal or his deputies within the District of 
Columbia, and upon the tenants and occupants of the same before 
the said 6th day of July A. D. 1910. 

By the Court: 

HARRY M. CLABAUGH, 

Chief Justice. 


12 Marshal's Return. 

Served a copy of the within notice and order upon the following 
owners of the fee, tenants and occupants of the land to be con¬ 
demned herein as follows: 

Reed G. Calvert, Annie R. C. Brashears, Leona Wells, Emma 
Adelaide Tweedy, Eva B. Middleton, Frank A. Loeffler, Thomas 
W. Keller, Frances M. Calvert, Alice N. Keller, Personally June 
29th 1910 and 

William S. Minnix, Edward S. Duvall, Jr. Personally June 30th 
1910. 

H. W. Taplin Personally July 2nd 1910. 

Ed. F. Davis Pei^onally July 6th 1910. 

No other such owners of the fee, tenants and occupants of the 
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land to be condemned herein to be found in the District of 
Columbia. 

July 6th 1910. • 

AULICK PALMER, Marshal. 


Order Vacating Verdict & Directing Summoning of New Jury. 

Filed June 9, 1911. 

******* 

Upon consideration of the objections and exceptions which have 
been taken and hied to the verdict of the jury returned on the 22nd 
day of March, A. D. 1911, it is by the Court this 9th day of June 
A. D., 1911, ordered that the said objections and exceptions be and 
the same are hereby sustained in so far as they relate to assessments 
against anv lots, pieces, or parcels of land comprised in Squares 
2642 and 2833, and it is further ordered that the said assessments 
against said lots in said squares, as to which objections have been 
filed, be and the same are, hereby vacated and set aside; 
13 and upon the motion of the Commissioners of the District 
of Columbia by their counsel, it is further ordered that the 
said verdict be, and the same is, in all respects set aside and that 
the marshal summon a new jury of five judicious, disinterested 
men not related to any person interested in these proceedings and 
not in the service or employment of the District of Columbia or of 
the United States, to be empanelled and sworn herein on the 13th 
day of October, A. D. 1911, at ten o’clock A. M. to ascertain the 
damages each owner of land taken may sustain by reason of the 
establishment of a building line on the west side of 13th St., between 
Park Road and Monroe St., for which this proceeding has been in¬ 
stituted and the condemnation of land necessary for the establish¬ 
ment of the said building line, and to assess the benefits resulting 
therefrom, including the expenses of these proceedings in accord¬ 
ance with the provisions of Sec. 1608; of the Code of Law for the 
District of Columbia, 

By the Court: HARRY M. CLABAUGH, 

Chief Justice. 

Marshal’s Return. 

Oct. 13, 191L 

Pursuant to the within order summoned the following Jury: 

1. Robert M. Harper. 

2. 0. H. P. Johnson. 

3. Washington Topham. 

4. George W. Ray. 

6. Henry K. Simpson. 

. AULICK PALMER, Marshal. 


2—2G81a 



EDWARD A. NEWMAN VS. OLIVER P. NEWMAN ET AL. 


I_j Pleas of Edward A. Newman. 

Filed October 23, 1911. 

******* 

1 And now comes Edward A. Newman, the owner of Lots 800, 

801 and 17 in square 2838 and for plea to the petition filed herein 
says, that the building line sought to be established in this cause 

is less, than one block in length. , . , • 

2 4nd for a further plea the respondent says, that at and prior 

to the time of the filing of the petition herein there was and now « 
a legally established building line on the West side of said 13th 
Street running about two-thirds, more or less, of the said block 
between Park Road and Monroe Street, which said building line 
duly appears upon the official plan or plat, in the office of the 
Surveyor of the District of Columbia, and the proposed restrictive 
building line sought to be established in this cause, is simply a con¬ 
tinuance of said line for the remainder or about one-third of said 

Wherefore, the respondent denies the right of the petitioners to 
invoke the aid of the Court in the premises and prays that said 

petition be dismissed with costs. JQHN ridoUT, 

Att’y for Edward A. Newman. 

Motion of Edward A. Newman to Dismiss Petition. 

Filed October 23, 1911. 

******* 

And now comes Edward A. Newman, the owner of Lots 800, 801 
and 17 in square 2838 appearing specially for the purpose of this 
motion and moves the Court to dismiss the petition in this cause for 

the following reasons, to wit: . ,. 

1 That the building line sought to be established in this 

15 cause is less than one block in length. 

2. That at and prior to the time of the filing of the peti¬ 
tion herein, there was and is now a legally established building line 
on the West side of 13th Street, Northwest, running in a Southerly 
direction from Monroe Street about two-thirds more or less of the 
said block between Park Road and Monroe Street, which said build¬ 
ing line dulv appears upon the official plan or plat in the office of 
the Surveyor of the District of Columbia, and the proposed restrict- L 
ive building line sought to be established in this cause, is simply 
a continuance of said line for the remainder (or about one-third) 
of said block in a Southerly direction to Park Road. The estab¬ 
lished building line above referred to appears in true copies of the 
official plans or plats of a part of said square, dated respectively, 
July 31st 1895, and March 21st, 1897, hereto annexed the originals 
of which, if required, to be produced on the hearing of this motion. 

3 Because Section 4 of the Act of Congress of June 21st, 1906 
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.. . fnmrnissioners of the District of Columbia certain 

SSSSo 

ing beyond the established buddmg lme^to remain,^ the taking 

and contrary to public policy, and . . compensation and 

of private property for public use without just co p Amen d- 
without due process of law in vio ation o the oth Article 
ment to the Constitution of the United Shdes. RID0UT) 

Attorney for Edward A. Newman , 

Appearing Specially as Aforesaid. 

Verdict of Second Jury. 

Filed December 12,1911. 

Wo, ih. jury in the abLontiLI« haroby t h 

verdict and award of damages f 1 , building line on the 

condemned and taken for theestebh.h Monroe 

west side of 13th Street N W between Park Koad a 
Street, in the District of Columbia, as shown on Seven 

filed with the petition in this cause, ““Poo/ioo^oUars ($7,175.33) 
thousand one hundred Seventy five and •'•i nOU <'oiiars , P 
as set forth in Schedule No. 1. hereto annexed as P^t hemof. f ^ 

omSte m?fifty-five cent, were 

accruing by ream, (^"bcta-in Park Road and ilonroo 

eight hundred ninety-six dollars an g . 8pi eces 0 r parcels 

And we, the jury aforesaid, find bat the .ot P m F ent of 

of land which will be benefited by the ^ 

said building line, are the .,^^.® r c Pl J u i e yjo. 'i'. hereto annexed as 

land, mentioned and <described .several lots, pieces or parcels 

part hereof; and we hereby find that he several iol., P y 

Pa of land or parts of lots ™ e t he Jivfamounts mentioned 

17 swsfw^s*-3sw 

SrMy.’.^ndV'bS.fitt! aj 

™r"S »d ~1= tbi. °2* A - D - 

1911 saaT P4 

O H P. JOHNSON. [seal.] 

WASHINGTON TOPHAM. [seal.] 
HENRY K. SIMPSON. [seal.] 



VA 
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Schedule No. 1. 
Damages. 
Square 2838. 


Part of Lot 35: 

Beginning for the same at the northeast corner of said lot, and 
running thence south with the west line of Thirteenth Street 53.9 
feet; thence in a southwesterly direction with the north line of Park 
Road, 20 feet; thence in a northwesterly direction with the south¬ 
western line of said lot 11.24 feet to the proposed building line, 
thence with said line in a northerly direction 52.89 feet to the north 
line of said lot, and thence with said north line in an easterly direc¬ 
tion 25 feet to the place of beginning, containing 1,444.8 square 

feet. 

Assessed in the name of Edward F. Davis. 

Amount awarded as damages (Ground and Improve¬ 
ments (one story building).$6,000.00 

Of the amount allowed the above lot, $10.00 per month 
during unexpired term of present lease is to be allowed the 
present lessee. 

Part of Lot 12: 

Being the east 25 feet by full width of said lot, contain¬ 
ing 750 square feet. 

Assessed in the name of Thomas W. and Alice N. 

Keller. 

Amount awarded as damages. $502.50 

Part of Lot 11: 

Being the east 25 feet by full width of said lot, con¬ 
taining 750 square feet. 

Assessed in the name of Thomas W. Keller. 

Amount awarded as damages. $502.50 

Part of Lot 31: 

Being the east 25 feet by full width of said lot, contain¬ 
ing 450 square feet. 

Assessed in the name of Mary W. Armstrong. 

Amount awarded as damages.. Nothing. 


Part of Lot 30: 

Being the east 25 feet by full width of said lot, con¬ 
taining 450 square feet. 

Assessed in the name of Frank A. Loeffler. 

Amount; awarded as damages, 1 1 . . Nothing. 
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Be^g°the earths feet by foil width of said lot, contain- 
ing 450 square feet. 

Assessed in the name of Eva B. Middleton. 

4 

Amount awarded as damages.. 


Nothing- 


Part of Lot 23: , . „ .... - A « . ___ 

Being the east 25 feet by full width of said lot, con¬ 
taining 425 square feet. , „ _ _ , _ 

Assessed in the name of Annie R. E. Brashears. 

Amount awarded as damages. n ^* 

19 Part of Lot 27: i . 

Being the east 25 feet by full width of said lot 

containing 425 square feet. . T , 

Assessed in the name of Emma Adelaide Tweedy. 

Amount awarded as damages. 


Being the east 25 feet by full width of said lot, con¬ 
taining 425 square feet. 

Assessed in the name of Horatio N. laplin, ir. 


Amount awarded as damages. 

Being the east 25 feet by full width of said lot, con¬ 
taining 425 square feet. „ ^ , 

Assessed in the name of Winfred Cunningham. 


Nothing. 


Amount awarded as damages.. 

Being the east 25 feet by full width of said lot, con¬ 
taining 425 square feet. 

Assessed in the name of Leona J. Wells. 


Nothing. 


Amount awarded as damages. 

Being the east 25 feet by full width of said lot, con¬ 
taining 425 square feet. . 

Assessed in the name of Frances M. Calvert,. 


Nothing. 


Amount awarded as damages.... 


Nothing. 



.... 
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Part of Lot 22: - 

Beginning for the same at the northeast corner of 

said lot, and running thence south with the west line o 
Thirteenth Street, 57.9 feet to the south line of said lot , 
thence with said south line west 25 feet to the Q P r °P°- e d 
building line; thence with said line north 46.87 feet to 
the north line of said lot; thence with said north line in a 
northeasterly direction 27.32 feet to the place of begin¬ 
ning, containing 1,309.7 square feet. 

Assessed in the name of William S. Minnix. 

Amount awarded as damages. 

Beginning for the same at the southeast comer of said 
lot and running thence in a southwesterly direction wit 
the north line of Park Road 7.32 feet to the proposed 
building line; thence with said line in a northerly direc¬ 
tion 12.02 feet to the northerly line of said lot ; thence 
with said line in a southeasterly direction 11.24 feet to 
the Diace of beginning, containing 40.27 square feet. 
h Assessed in the name of Cora B. Deeble and American 

Security & Trust Co. (Inc.), Tr. 

Amount awarded as damages. 

20 Expenses of former jury. 

Expenses of this jury. 

Total. 


Nothing. 


$50.33 
421.55 
300.00 


7,898.88 
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23 Exceptions of Edward A. Newman to Verdict. 

Filed January 5, 1912. 

******* 

And now comes Edward A. Newman, the owner of lots 800, 801 
and 17 in square 2838, against which assessments for alleged benefits 
have been made by an alleged verdict or award of the jury, filed 
herein December 12th, 1911, and by his attorney John Ridout, ex¬ 
cepts to the said alleged verdict or award on the following grounds, 
to wit:— 

1. That the jury erred in assessing the sum of $421.55 against the 
property owners herein as expenses of these proceedings incurred 
prior to the setting aside of the first verdict and summoning of a 
second jury, the first verdict having been declared illegal by the 
Court, because the first jury assessed benefits against property in 
squares 2842 and 2838, which were not subject thereto by law. 

2. That section four (4) of the Act of Congress of June 21st, 
1906, vesting in the Commissioners of the District of Columbia, cer¬ 
tain discretionary power to permit the buildings projecting beyond 
the established building line, as they do in this case, to remain after 
said line has been established, is inconsistent, contrary to public 
policy and assumes in effect to authorize the taking of private prop¬ 
erty for public use without just compensation and without due pro¬ 
cess of law, in violation of the 5th Article of Amendments to the 
Constitution of the United States. 

3. That the evidence offered and read herein, showed that at and 
before this suit, about two thirds of the identical building line, 

sought to be established in this cause had already been legally 

24 established and appeared on the public plats and maps of the 

District of Columbia, and the effect of this suit being to con¬ 
tinue said restrictive line in a Southerly direction to Park Road and 
have the same established for a part of said block only, the said pro¬ 
ceeding is without authority of law. 

4. That the said verdict and award of the said jury is not in writ¬ 
ing and in form and substance as required by law. 

5. For the reasons duly set forth and presented to the Court in 
exceptant’s motion to dismiss, on file herein and also for the various 
exceptions taken by exceptant’s counsel at the hearing of this cause 
and duly noted by the Court. 

Wherefore and for divers other good and sufficient reasons, ap¬ 
pearing of record, the exceptant by his said attorney prays that the 
said alleged verdict and award be set aside, vacated and held for 
naught 

JNO. RIDOUT, 

Attorney for Exceptant. 
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Objections of Edward A. Newman to Verdict , See. 

Filed January 5, 1912. 

******* 

And now comes Edward A. Newman, the owner of lots 800, 801 
and 17 in square 2838, against which assessments for alleged benefits 
have been made bv an all?ged verdict or award of the jury, bled 
herein December 12th, 1911, and by his attorney John Ridout, ob¬ 
jects thereto and moves the Court to set aside the sams for the follow¬ 
ing reasons, to wit:— 

1 That the said alleged verdict was not prepared by the jury 
nor authenticated by them as required by section 1608# of 
25 the Code, in this:—That when the said jury had reached 
a conclusion thev did not prepare in writing and sign their 
verdict and return it to'the Court, but, on the contrary, gave to the 
attorney for petitioners, certain memoranda from which saidattor- 
nev caused to be prepared the type-written paper afterwards filed as 
the verdict of the jury, which paper so filed is not complete m the 
following, among other particulars, to wit, that the schedules form¬ 
ing the most important part thereof, are in no wise signed nor au¬ 
thenticated by the jury. .. , , n , 

2. That instead of first communicating their verdict to the Court, 

said jurv first communicated it informally to the attorney for peti¬ 
tioners who then at his office and out of the presence of said jury, 
communicated to an amanuensis under said attorney s control his 
understanding of said jury’s data which said attorney caused to be 
copied in typewriting by a salaried employee of the said petitioners. 

3. That said alleged verdict or award is unjust, unreasonable and 

1 4 That said alleged verdict or award is contrary to the law and 

^ 5 6 That said alleged verdict or award is against the weight of the 

evidence given in reference to said lots. 

6 That the charges for benefits in said alleged verdict or award 
against said lots is excessive and unreasonable, being more than five 
(5) cents per square foot and nearly three (3) times the assess¬ 
ment for benefits made by the first jury which was $160.00 or 1 7/9 

cents per square foot. . , , 

7. And for other good and suffieent reasons appearing on the face 

of the record. JOHN RIDOUT, 

Attorney for Edward A. Newman. 

26 Additional Exception of Edward A. Newman to Verdict. 

Filed January 11, 1912. 

******* 

And now comes Edward A. Newman, the owner of lots 800 801 
and 17, in square 2838, against which assessments for alleged bene- 
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fits have been allowed bv an alleged verdict or award of the jury, 
filed herein December 12th, 1911, and by his attorney John Ridout, 
further excepts to the said verdict or award on the following addi¬ 
tional grounds, to wit:— 

That section 1608; of the Code of the District of Columbia, as 
applied to the relief sought in this cause, in pursuance of the Act of 
June 21st, 1908, is against public policy and void, because the jury 
is thereby limited to its assessment for benefits and damages to the 
square or block in which the alleged improvement is to be made and 
the squares or blocks confronting that square regardless of the fact 
whether or not propertv in other squares or blocks is damaged or 
benefited in the minds of the jury, thus allowing an opportunity for 
unjust discrimination and making a limitation of area, which might 
and in this case do?s, work a prejudice to all those persons whose 

propertv is assessed for benefits herein. 

Wherefore and for the reasons set forth in Exceptants former 
exceptions heretofore filed herein. Exceptant prays that said al¬ 
leged verdict or award mav be set aside and held for naught. 

^ ‘ JNO. RIDOUT, 

Attorney for Exceptant. 

27 Motion to Confirm Verdict Notwithstanding Exceptions. 

Filed April 5, 1912. 

* * * * * * * 

Now come the Commissioners of the District of Columbia, by their 
counsel and move the Court to ratify and confirm the verdict of the 
jury returned herein on the 12th day of December, 1911, notwith¬ 
standing the objections filed thereto. mTT _,. Q 

lli. XT* X 

Corporation Counsel[. 

J. F. SMITH. 


Order Overruling Exceptions , Confirming Verdict, &c. 

Filed April 6, 1912. 

♦ ♦***♦* 

This cause came on upon the objections and exceptions taken to 
the verdict of the second jury heretofore filed herein, and upon the 
motion to confirm said verdict notwithstanding said objections and 
exceptions, and notes signed by counsel and considered by the 
Court, Whereupon it is, this 5th day of Apnl 1912 ordered that the 
said objections and exceptions be and the same are, hereby in.all re¬ 
spects overruled, and that the said verdict of the said second Jury be 
and the same is in all respects finally ratified and confirmed. 

By the Court. J0B BARNARD, Justice. 

. From this judgment the respondent Edward A. Newman in open 
Court appeals to the Court of Appeals and the penalty of the bond 
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for costs on such appeal is on his application fixed at one hundred 
dollars ($100.00). job BARNARD, Justice. 

2 $ Memoranda. 

April 19. 1912.—Bond on appeal for $100 by E. A. Newman ap- 

'^May 22 d 19R2.—Time to file transcript extended from day to dav 
to and including May 4, 1914. 


Supreme Court of the District of Columbia. 

Thursday, April 2nd, 1914. 

Session resumed pursuant to adjournment, present presiding Mr. 
Justice Wright. 

♦ * * * * * * 

The Court having this 2nd day of April signed the Bill of ex¬ 
ceptions herein as of the time of the noting thereof at. the trial, it is 
TrE that the same be and hereby is made of record nunc pro 

tuna 

Assignment of Errors. 

Filed April 15, 1914. 

*♦♦♦*** 

Edward A. Newman, by his counsel, assigns for review on his ap¬ 
peal the following particulars in which the Trial Court erred 
1 In holding that the pleas filed by said Newman were insuffi¬ 
cient to prevent the denial of the relief sought by the petition. 

o In holding that the order of publication, as published, was 
sufficient noticeunder the law to give the Court jurisdiction of this 

proceeding.^ ^ ^ motion to digmisg the petition was not 

3 ' 1 tenable and overruling the same, thereby deciding (1) that 
29 a building line may be established for a less distance than 
one block in contravention of the Act of Jurce 21st, 1906, o 
that the building line established by Kirkwood FWs subdivw 
ions was not alegally established building line and (3) that Section 
, ! H ' f rvmtrre* of June 21st, 1906, is not inconsistent with 

public poliev and did not assume to authorize the taking of private 
property 0 for public use without just, compensation, in violation of 
rL tts- ftVi \mendment to tbe Constitution. # 

th 4 In holding that the allegations of the petition and the evidence 
• ^I canie were sufficient to maintain this proceeding, when the 
m nrd fails to show (1) that there ever was a petition of the owners 
Tmore than one-half of the real estate shown on the plat requesting 
iTSe said building line be established and (2) that there ever was 
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any official order of the Commissioners declaring that the public 
interest required such building line to be established and (3) that 
there was any proof whatever in the case that the public interest re¬ 
quired said building line to be established. 

5. In overruling the motion to strike out a part of the testimony 
of the witness Terrell as incompetent, (and for other reasons stated), 
relating to the injury sustained by the various properties herein by 
the uses to which the said building on the proposed line was applied 
and the benefits thereto that would result from the remo\al of the 
building, and its uses as a Chinese Laundry and grocery store. 

6. In overruling the objection to the admissibility of evidence as 
incompetent, (and for other reasons stated), relating to the sum 
$421.55, the same being the casts and expenses of this proceeding 

incurred prior to and including the rendition of the first 
30 verdict, which was set aside on motion of the petitioners 

because illegal. . - 

7. In instructing the jury to assess the entire cost and expense ot 

this proceeding to the amount awarded as damages, thus charg¬ 
ing against the various properties to be assessed for benefits the said 
sum of $421.55, the costs and expenses incurred prior to and in¬ 


cluding the first verdict. 

8. In overruling the motion to take the cause from the considera¬ 

tion of the jury and dismiss the petition, for the reason that these 
proceedings were in effect to establish a building line for a less dis¬ 
tance than one block. , . , . • 

9. Severally in refusing to instruct the jury as requested in said 

Newman’s first and second prayers:—(1) that the jury should not 
consider the uses to which the improved property sought to he taken 
for said building line is applied, in estimating damages, or benefits, 
or both, (2) and the fact that the use of a part of said improved 
propertv as a Chinese Laundry will cease upon the removal of the 
building is not to be considered by them in estimating either dam¬ 
ages or benefits in this case. j , • 

10 Severallv in overruling each of the separate and several objec¬ 
tions and exceptions filed by said Newman to the verdict of the jury, 
and in overruling his motion to vacate the same, and in entering the 
order confirming said verdict. ^ 

A ifij for Newman. 


Designation of Record. 

Filed April 15, 1914. 

****** * 

The Clerk will prepare the following memoranda as the tran¬ 
script of the record on the appeal of Edward A. Newman m 

31 the above cause. # . _ . 

1. The original petition, without map. 

2. Order of publication. 

3. Decree vacating first verdict of jury. 

4. Pleas of Edward A. Newman. 
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5. Motion of Edward A. Newman to dismiss petition. 

6 . Order accepting second jury. 

7. Verdict of second jury. __ 

8 . Objections and exceptions (3 papers) of Edward A. Newman 

to verdict of second jury. 

9. Motion to confirm verdict notwithstanding exceptions. 

10. Decree overruling exceptions, confirming verdict, noting ap¬ 
peal etc. 

11. Memorandum showing approval and filing of appeal bond. 

12. Memorandum showing signing bill of exceptions, making it 
part of record, and filing same. 

13. Assignment of Errors. . 

14. Memorandum showing time duly extended lor tiling tran¬ 


script of record. 

15. This stipulation. 


JNO. RIDOUT, 
Att’y for Newman. 


Stipulation. 

It is hereby stipulated and agreed that the foregoing designated 
)>ortions of the record in the above entitled cause, together with the 
bill of exceptions, shall constitute the transcript of the record for the 
purpose of the said appeal of Edward A. Newman herein, and 
32 that upon any hearing of said appeal, any original paper in 
the cause, including the plan or map filed with the original 

petition herein, may be read and used. 

^ ’ JNO. RIDOUT, 

Att’y for Newman. 
CONRAD H. SYME, 

J. F. SMITH, 

Att’y- for Petitioners. 

April 14th, 1914. 


33 Supreme Court, of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I j 0 hn R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
32 both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 880 District Court, entitled 
In Re: The establishment of a building line on the west side of 13th 
street N. W. between Park Rd. and Monroe Street, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
27th day of April, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R, YOUNG, Clerk. 
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34 Ln the Supreme Court of the District of Columbia, Holding I 

a District Court. 

No. 880. I 

In re Establishment of a Building Line on the West Side of I 
13th Street N. W. Between Monroe Street and Park Road. 

Bill of Exceptions on Appeal of Edward A. Newman. 

Be it remembered that this proceeding was commenced by the 
filing of the petition which appears in the transcript of the record 
and the order of publication passed thereon which is also a part of 
said transcript. Said order of publication was published only as 
follows, to wit: In the Washington Law Reporter, June 17th, 1910, 
in the Washington Herald, June 18th, 20th, and 21st, 1910, in the 
Washington Post, June 18th, 20th and 21st, 1910, and in the 
Washington Times, June 20th, 21st and 22d, 1910; and that all 
of said papers except the said \\ ashington Law Reporter, which was 
a weekly journal, were during the time of said publication daily 
papers, printed and published in the District of Columbia. . 

And be it further remembered that before the second jury in this 
cause was sworn, there having been a prior verdict set aside by the 
Court, the said Newmian, by his counsel, moved the Court to dismiss 
the petition herein for the following reasons, to wit: 

First. That the building line sought to be established in this 

cause is less than one block in length. 

Second. That at and prior to the time of the filing of the peti¬ 
tion herein there was and is now a legally established building line 
on the west side of 13th Street, Northwest, running in a southerly 
direction from Monroe Street about two-thirds more or less of the 
said block 2838, between Park Road and Monroe Street, which 
said building line duly appears upon the official plan or plat 
35 in the office of the Surveyor of the District of Columbia, 
and shown to the Court, and the proposed restrictive building 
line sought to be established in this cause, is simply a continuance 
of said line for the remainder (or about one-third) of said block 
in a southerlv direction to Park Road. The established building 
line above referred to appears in the official plans or plats of Kirk¬ 
wood Flora’s two subdivision parts of said square, dated respectively 
July 31st, 1895 and March 21st, 1897, (and is shown in and by 
white dotted lines running along directly in front of those certain 
lots on the west side of and facing said 13th Street, numbered re¬ 
spectively from 22 to 31 both inclusive, on the official plan or plat 
attached to and made part of the original petition in this cause ) 
Third. Because Section 4 of the Act of tongress of June 21st, 
1906 vesting in the Commissioners of the District of Columbia cer¬ 
tain discretionary power in relation to permitting the buildings 
projecting beyond the established building line to remain, is in¬ 
consistent with public policy and assumes to authorize the taking 
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of private property for public use without just compensation in 
violation of the Fifth Article of Amendment to the Constitution of 

the United States. . . ., 

But the Court over-ruled the said Motion. To which ruling of the 
Court in thus over-ruling the said motion, the said Newman, by his 

counsel, then and there duly excepted. 

Thereupon the jury was sworn on the order of the Court. On 
the trial of the cause the petitioners, to maintain and prove the issue 
on their part joined, offered evidence tending to prove that the plats 
attached to the petition were in accordance with surveys made by the 
Surveyor of said District and that the building line proposed to be 
established herein extended one block from Park Road to Monroe 
Street* on the west side of 13th Street, Northwest, in the District 
of Columbia; that the lots owned by said Newman were unimproved 
and were located on Park Road—a street running at right 
36 angles to said 13th Street, and at a distance the west line 
140 feet and the east line 80 feet from the intersection of 
said streets; said lots being 17, 800 and 801 on said plat; that all 
the improvements on the ground sought to be taken for said build¬ 
ing line consisted of a one story brick building at the northwest 
corner of Park Road and 13th Street, Northwest; that said building 
was used as a Chinese laundry and grocery store and owned by 
Edward F. Davis. That further evidence was offered by petitioners 
to show the value of said land and improvements owned by Edward 
F. Davis, and the ground adjacent thereto owned by Cora B. Deeble, 
and T W. Keller which were claimed to be necessary for the es¬ 
tablishment of said building line and various estimates were placed 
thereon for the purpose of enabling the jury to assess the damages 
and benefits arising in the premises. That the petitioners offered 
further evidence tending to prove the value of the damages and 
benefits to the several other properties involved in this proceeding, 
by reason of the establishment of said building line, and that the 
establishment of said building line would be a benefit to said New¬ 
man’s lots one of Petitioners’ witnesses testifying that said lots would 
not be benefited. And thereupon William M. Terrell, a real 
estate broker gave testimony for the petitioners and among other 
things testified to the value of the damages and benefits which m 
his opinion would be sustained by the various properties m this 
proceeding arising from the establishment of the proposed building 
line and he was asked by Mr. Ridout who was counsel for Newman, 
the appellant, and one Howarth, the following question, to wit: 

‘‘State whether or not in the testimony you have given in relation 
to the damages and benefits which the several properties in this 
proceeding would sustain by the establishment of said building line 
vou took into consideration the fact that the property at the North¬ 
west corner of 13th Street and Park Road was and is used as a 
grocery store and Chinese Laundry; answer fully? 

To which question the said witness replied as follows, to wit: 

“I did and such uses of said building as a grocery store and 
Chinese Laundry were detrimental and injurious to all the real 
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estate embraced in this proceeding including that of the said 
37 Newman and that the discontinuance of such uses which 
would result from the removal of said building for the estab¬ 
lishment of said building line would undoubtedly be a benefit to 
all of said real estate including that of said Newman.” 

Thereupon counsel for the said Newman objected to the admissi¬ 
bility of the said testimony as embraced in the reply of said witness 
to said question, because it was incompetent, immaterial and irrele¬ 
vant, because too remote, because tending to mislead and confuse, 
because of the character not contemplated by law, because under 
the terms of the law there was no certainty that the building would 
be removed within a reasonable or other time and that on the face 
of the record it was apparent that said Newman’s lots could not be 
subjected to any benefits whatever or be benefited by such removal, 
and then and there moved the Court, to strike out said testimony and 
withdraw the same from the consideration of the jury, which mo¬ 
tion the Court then and there over-ruled and allowed said testimony 
* to stand and be considered by the jury, in the making of their 
verdict; to which ruling of the Court in over-ruling said motion and 
allowing said testimony to remain and be considered by the jury 
the said Newman, by his counsel, then and there duly excepted. 

Whereupon the counsel for the petitioners propounded to the 

said witness, Terrell, the following question, to wit.. 

“In the figures you have given to the jury showing the damages 
and benefits involved in this case did you include any sum for 
benefits arising from the removal of said grocery store and Chinese 

Laundry?” , . „ 

To which interrogatory the witness answered as follows, to wit: 

“No I did not. The opinion I gave as to benefits related to the 
establishment of the building line, regardless of those benefits which 
would follow from the removal of the grocery store and Chinese 

Laundry.” 

And thereupon, the petitioners, by their counsel, offered cvi- 
dence tending to prove certain costs and expenses incurred in 
3 ft this cause, among which costs and expenses was the sum of 
$421 55, the same being the entire costs and expenses in¬ 
curred and accrued herein prior to and including the verdict ren¬ 
dered by the first jury summoned in this cause. . 

Thereupon counsel for the said Newman objected to the admissi¬ 
bility of said evidence so far as the said sum of $421.55 was con¬ 
cerned because it was incompetent, irrelevant and immaterial, be¬ 
cause the said verdict of said first jury was set aside and declared 
for naught by the order of Court on motion of the petitioners them¬ 
selves and for other reasons appearing in said order and in the 

record of this cause. . , , 

But the Court over-ruled the said objection and allowed the said 

evidence relating to the said sum of $421.55 to be given to and 
considered by the jury, to which ruling of the Court in over-ruling 
said objection and allowing said evidence to be given to and con- 
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sidered by the jury the said Newman, by his counsel, then and there 
duly excepted. 

And the petitioners here rested their case. 

Whereupon the said Newman to maintain and prove the issue 
on his part joined offered in evidence two certain subdivision plans 
or plats which were duly recorded on their respective dates by 
the Surveyor of the District of Columbia in accordance with law on 
his official records, and each known as “Kirkwood Flora’s Subdi¬ 
vision” of part of said square 2838, the first of said subdivision plan 
or plat being dated July 31st, 1895 and shows lots 18 to 28 both 
inclusive, and the other being dated March 28th, 1897, and shows 
lots 29, 30 and 31. These subdivision plans or plats are incorpo¬ 
rated in and shown by the official plan or plat of the said Surveyor, 
filed with the original petition in this cause and the said lots so 
numbered as aforesaid are designated thereon and made part thereof, 
which official plan or plat so filed with the original petition as afore¬ 
said is referred to and made a part- of this bill of exceptions in the 
same manner and with like effect as if the same were at this point 
duly inserted, it being agreed by counsel, that at the argument of 
this cause in the Court of Appeals, the original plan or plat, 
39 filed with the original petition herein, may be read and con¬ 
sidered as if incorporated in the record. 

That subjoined to said subdivision plan or plat dated July 31st, 
1895, is a certificate of dedication in the words and figures follow¬ 
ing, that is to say: 

“Washington, D. C., July 31 st, 1895. 

I hereby subdivide parts of lots 8 and 9 of Mary A. Holmead, 
et al., subdivision, Book Governor Shepherd, page 167, Block 42, 
Holmead Manor, into lots 18 to 28 inclusive, and I hereby establish 
as a building line the line shown hereon in blue and agree not to 
build outside of that line, and I hereby stipulate that no structure 
shall be erected between the said line and the line of the street ex¬ 
cept such as are allowed in the City of Washington, under the build¬ 
ing regulations, and this stipulation I hereby constitute as a con¬ 
dition irrevocable to run with the land. 

KIRKWOOD FLORA, [seal.]” 

That subjoined to said subdivision plan or plat dated March 26th, 
1897, is a certificate of dedication in the words and figures following, 
that is to say: 

“Washington, D. C., March 26th, 1897. 

I hereby subdivide parts of lots 8 and 9 of Mary A. Holmead, 
et al., subdivision, Book Governor Shepherd, page 166 and lot 10 
of Elizabeth M. Powers’ subdivision, Book County number 8, page 
69, Block 42, Holmead Manor, into lots 29, 30 and 31, as shown 
above; and I hereby stipulate that no structure shall be erected be¬ 
tween’the building line as shown hereon by blue line and the line 
of the street except such as are allowed in the City of Washington 
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under the building regulations. And this stipulation I hereby 
constitute as a condition irrevocable to ran with the land and I 
bind myself, mv heirs and assigns, to dedicate to the District of Co¬ 
lumbia for street purposes the land lying between the present street 
and the building line whenever said District shall secure the widen¬ 
ing of this street to the building line on the Last side of 13th Street, 

*>*•*» “ d 

40 And the said Newman, by his counsel, thereupon offered 

further evidence on the issue aforesaid, tending to prove that 
the said District of Columbia had prior to this suit secured the widen- 
ing of this (13th) Street to the building line on the Last side ot 
13th Street between Lydecker Avenue (now Monroe Street) and 
Whitnev Avenue (now Park Road) in pursuance of the terms of 
dedication contained in the certificate thereof attached to the said 
plan or plat of subdivision dated March 26th 1897. 

And the said Newman, by his counsel, offered further evidence 
on the issue aforesaid, tending to prove that the restrictive building 
line shown on and by the said subdivision plans or plats of the said 
Kirkwood Flora on the West side of said 13th Street, between said 
Park Road and Monroe Street was identically and exactly the same 
building line sought to be established by these proceedings to the 
extent of about two-thirds of the said block on the West side of said 
13th Street, between said Park Road and Monroe Street and that 
said subdivision plans or plats of the said Kirkwood Flora aforesaid, 
had been duly accepted and recorded by the Commissioners of the 

District of Columbia prior to this suit. 

And thereupon the said Newman to further.maintain and P^ove 
the issue on his part joined, offered evidence tending to prove that 
his said lots were not on the said building line proposed to be estab- 
lished herein, but on an entirely different street, to wit, Park Road 
and Ivina west of said 13th Street, his east line being 80 feet and 
his west line 140 feet from the proposed improvement; that there 
is an unimproved lot about 30 feet wide and a lot of the same width 
upon which there is a three story bnok dwelling and the corner lot 
of about 20 feet front, all between his said lots and 13th Street. 
4nd the said Newman offered further evidence oni the issue afore¬ 
said tending to prove that the said grocery store and Chinese Laundry 
were no detriment or injury to his said lots, and that their removal 
would not benefit his said lots and that the establishment of said 
building line would not benefit his said lots. 

And thereupon both sides rested. 

9 

The foregoing is the substance of all the evidence in the 
41 case 

Thereupon counsel for said Newman moved the Court to 
take the cause from the consideration of the jury, and dismiss t © 
said petition for the reason that a building line having, prior to the 
filing of the petition herein, been established on a part of said block 
to the extent of two-thirds more or less thereof, identical with that 
part of the building line sought to be established in this case, and 
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these proceedings were, in effect, to establish a building line for a 
less distance than one block which is expressly Prohibited by law 
But the Court over-ruled the said motion and refused to take the 
cause from the consideration of the jury and dismiss the said peti- 
tfon To which ruling of the Court, in thus over-ruling the said 
motion and refusing to take the cause from the consideration of the 
jury and dismiss said petition the said Newman, by his counsel, 

then and there excepted. , . , , 

Whereupon the said Newman, in writing by his counsel, prayed 

the Court to instruct the jury as follows: * 

First. The jury is not to consider the uses to which the improved 
property sought to be taken for the establishment of smd budding 
line herein is applied, in estimating the damages or benefits, or both, 
sustained by the real estate involved m this proceeding. 

Second. The fact that the use of a part of said improved property 
as a Chinese Laundry, or as a laundry conducted by a Chinaman, 
will cease upon the removal of said building for said building line 
is not to be considered by them in estimating either damages or ben- 

But the Court refused to grant said prayers of said Newman, lo 
which ruling of the Court in thus refusing to grant said prayers, the 
said Newman, by his counsel, duly and separately excepted. 

And thereupon the Court instructed the jury as follows: 

“After having ascertained the amount to be awarded for and in 
respect of the land to be condemned, the jury shall then assess 
42 the entire amount thereof plus the cost and expense of the 
proceeding upon each lot or part of lot or parcel of in 
the square or block in which the building line is to be established 
and upon each lot, part of lot or parcel of ground in the squares or 
blocks confronting the square m which said building line is to be 
established, which will be benefited by the establishment of such 
building line in such proportion as the jury may find said lots, parts 
of lots or parcels of land will be benefited, but the jury should no 
assess benefits arbitrarily, but only where they find an actual en¬ 
hancement in value, to the extent of the benefit assessed will result 
to the property. (Counsel for said Newman here renewed his ex¬ 
ception to the allowance of costs and expenses amounting to $421.55, 

heretofore excepted to.) , _ ... , . „ 

That they cannot assess any benefit against any lot unless they 

find such lot to be specially benefited and then only to the extent 

of such benefit as they may find. __ _ _ 

They are not obliged to add to the benefits they, actually find any 
additional sum for the purpose only of making the benefits aggre¬ 
gate any particular sum. _ , . , 

If it shall appear that the actual benefits found by the jury do 

not equal the damages allowed the jury will so report.” 

All the foregoing exceptions were separately reserved during the 
trial and before the jury retired to consider of their verdict and 
such exceptions were duly noted by the presiding Justice upon his 

minutes before the jury so retired. , - 

Thereupon the jury retired to consider of their verdict and after¬ 
wards returned their verdict assessing upon said Newmans said 
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property benefits to the amount of $455.00, including in that amount 
a part of the sum of $421.55, which they also found as the costs and 
expenses of these proceedings incurred in the first trial of this cause, 
the verdict in which latter trial was set aside on motion of the coun¬ 
sel for petitioners as aforesaid: and the said Newman, by his coun- | 
sel, prays the Court to settle, sign and seal this Bill of Excep- 
48 tions now for then in order that it may be made a part of the 
record, which is done this 2d day of April, 1914. 

JOB BARNARD, Justice, [seal.] 

[Endorsed:] No. 880. U. S. District Court. In re: Establish¬ 
ment of Building Line on 13th Street, N. W. Duplicate. Copy. 
Bill of Exceptions of Edward A. Newman. 


(Here follows drawing marked page 44.) 


Endorsed on cover: District of Columbia Supreme Court. No. 
2681. Edward A. Newman, appellant, vs. Oliver P. Newman et al. 
Court of Appeals, District of Columbia. Filed Apr. 28,1914. Henry 
W. Hodges, clerk. 
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IN THE 


(Hour! of Appeals, Btatrtrt of (Eolumbta 

October Term, 1914. 


No. 2681. 


Edward A. Newman, Appellant, 

vs. 

. Oliver P. Newman, et al., 

Commissioners of the District of Columbia, 

Appellees. 


BRIEF FOR APPELLANT. 


Statement of Case. 

The petition in this cause was filed June 13, 1910, 
by the Commissioners of the District of Columbia to estab¬ 
lish a building line on the west side of 13th street between 
Park Road and Monroe Street, N. W., a distance of one 
block only, in pursuance of the Act of Congress approved 
June 21, 1906, 34 Stat. at Large, 384, 385, which is as 
follows: 
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Be it enacted, etc., “That the Commissioners of the 
District of Columbia be, and they are hereby, author¬ 
ized to establish building lines on streets or parts of 
streets less than ninety feet wide, in the District of 
Columbia, upon the presentation to them of a plat of 
the street or part of street upon which such action is 
desired, showing the lots and the names of the record 
owners thereof, and accompanied by a petition of the 
owners of more than one-half of the real estate shown 
on said plat requesting that building lines be estab¬ 
lished, or when the Commissioners deem that the pub¬ 
lic interests require that such building lines be estab¬ 
lished : Provided , That no such building line shall be 
established on any part of streets less than one block 
in length. 

Sec. 2. That upon the filing of such plat and peti¬ 
tion in the office of said Commissioners, or when the 
Commissioners shall deem that the public interests re¬ 
quire it, the said Commissioners shall institute con¬ 
demnation proceedings in the Supreme Court of the 
District of Columbia, sitting as a District Court, by a 
petition in rem, particularly describing the land to be 
taken, which petition shall be accompanied by dupli¬ 
cate plats to be prepared by the Surveyor of said Dis¬ 
trict, showing the location of said proposed building 
lines, the number of square feet to be taken from each 
lot or part of lot and the boundaries thereof in each 
square or block, and such other information as may be 
necessary for the purposes of such condemnation. 
Upon the filing of such petition, one copy of the plat, 
indorsed with the docket number of the case, shall be 
returned by the clerk of said Court to the said sur¬ 
veyor for record in his office. 

Sec. 3. That the condemnation proceedings herein 
provided for shall be in accordance with the provisions 
of sections sixteen hundred and eight f to sixteen 
hundred and twelve, both inclusive, of the Code of 
Law of the District of Columbia, as amended Febru¬ 
ary twentv-third, nineteen hundred and five, as far as 
the same are applicable, and that the assessment pro- 


3 


ceedings and assessment area for the establishment of 
building lines herein provided for shall be the same as 
that provided in section sixteen hundred and eight j of 
said Code for assessments in the opening, extension, 
widening, and straightening of alleys or minor streets, 
in the same manner as if the establishment of building 
lines had been included in said section. 

Sec. 4. That said Commissioners, whenever they 
deem it desirable in the interest of economy, may per¬ 
mit buildings existing at the time said building lines 
are established and which project beyond said lines, 
to remain until such time as the owner of said build¬ 
ings desires to reconstruct or substantially alter the 
said buildings. Provided, That the Act of Congress 
approved March third, eighteen hundred and ninety- 
one, providing for certain projections upon 
street parkings shall apply to all parkings estab- 
lished under the Act, and the control of said parkings 
otherwise shall be vested in the Commissioners of the 
District of Columbia, who are hereby authorized to 
make and enforce all reasonable and necessary regula¬ 
tions for their care and preservation. 

Sec 5 That the appropriation available for open- 
ins- alleys and minor streets in the District of Colum¬ 
bia is hereby made available for the purpose of estab¬ 
lishing building lines as provided for herein 

Sec. 6. That the Act of Congress entitled An Act 
to provide for the establishment of building lines on 
certain streets in the District of Columbia and for 
other purposes.” approved January twelfth, eighteen 
hundred and ninety-nine, be, and the same is hereby, 
repealed. 

The petition avers that said 13th street is less than 90 
feet wide; that a plat has been presented to petitioners of 
said 13th street showing the lots and names of the record 
owners thereof, accompanied by a petition of more than 
one-half of the real estate shown on said plat, requesting 
that said building line be established and that said peti- 


tioners deem that the public interests require that such 
building line be established (R., 3). Duplicate plats show¬ 
ing the location of the proposed line, the number of square 
feet to be taken from each lot and the boundaries thereof 
in the square or block and other information are filed with 
the petition, one of said plats being shown on the last page 
of the printed record. The description of the property to 
be taken and the names of the owners thereof are set forth 

in the petition (R., 3, 4). 

By an error in the preparation of the petition this de¬ 
scription appears three times (R., 4, 5 and 6). The prayers 
are: (1) That public notice of not less than ten days be 

given of the filing of the petition by advertisement in such 
manner as the Court shall prescribe and that a copy of the 
notice be served by the marshal upon the owners of the 
fee of the land to be condemned as may be found; (2) that 
a jury of five qualified men be summoned to assess dam¬ 
ages, benefits and costs in the premises; and (3) for such 
further orders and proceedings as are contemplated by law 
for the purpose of establishing said building line (R., 6 

and 7). 

On June 17, 1910, the Court passed the notice and order 
of publication (R,, 7 and 8), which, after reciting the usual 
preliminary matters incident to the proceeding, directed 

“That all persons having any interest in these pro¬ 
ceedings be and they are hereby warned and com¬ 
manded to appear in this Court on or before the 6th 
day of July, 1910, at ten o’clock A.M., and continue 
in attendance until the Court shall have made its fina 
order ratifying and confirming the award of damages 
and the assessment of benefits of the jury to be em¬ 
paneled and sworn herein, and it is further ordered, 
that a copy of this notice and order be published once 
in the Washington Law Reporter, and on three secular 
days in the Washington Evening Times, the Washing- 



5 


ton Herald and the Washington Post, newspapers pub¬ 
lished in the said District, commencing at least ten 

days before the said 6th day of July, A. D. 19 • 

(R-, 7-8.) 

This order was published only as directed thereby (R., 
24). A jury of five men was summoned, a trial had and 
verdict rendered, but on motion of the petitioners them¬ 
selves, the objections and exceptions filed thereto were sus¬ 
tained and the verdict, in all respects, was set aside, and 
the marshal directed to summon a new jury (Rec., 9). 

On October 13, 1911, a new jury of five men was sum¬ 
moned as ordered (R., 9). On Oct. 23, 1911, appelant 
filed pleas (1) that the building line sought to be estab¬ 
lished in this case is less than one block in length; (2I that 
a legally established building line running about two-thirds, 
more or less, of the said block and identical, to that extent, 
with the line sought to be established in this cause, ha 
been established prior to this suit (R., 10). On the same 
day, the appellant also filed a motion to dismiss the peti¬ 
tion for the reasons set out in his pleas, and for the addi¬ 
tional reason that Section 4 of the Act of Congress ls in 
consistent, contrary to public policy and assumes to author¬ 
ize the taking of private property for public use without 
just compensation, in violation of the 5th Amendment to 

the Constitution (R., 10-11). 

The jury on Dec. 12, 1911, returned their verdict assess¬ 
ing $455.00, as benefits, against appellant’s lots Jf” 15) ' 
The jury also assessed, as benefits, the sum of $/21.55 as 
the expenses of these proceedings, of which amount $421.55 
was incurred prior to the setting aside of the first verdict 
and the summoning of a second jury. The award for dam¬ 
ages was $7,175.33, which amount plus all the costs 
($721.55) totaled $7,896.88, which is exactly the sum found 
and charged by the jury as benefits, to the very penny (R„ 
11 - 16 ). 



On January 5, 1912, appellant filed exceptions to and 
moved to set aside that verdict for the following reasons, 
to wit: (1) That the assessment of $421.55, the expenses 
of this proceeding incurred prior to the setting aside of the 
first verdict, was erroneous; (2) that Section 4 of said Act 
of Congress authorizing the exercise of the discretionary 
power by the Commissioners to permit the buildings project¬ 
ing beyond the line as they do in this case, to remain after 
the line is established, is inconsistent, contrary to public 
policy and assumes in effect to permit the taking of private 
property for public use without just compensation and with¬ 
out due process of law in violation of the 5th Article of 
Amendments to the Constitution; (3) that this proceeding 
is without authority of law, for the evidence showed that 
about tw r o-thirds of the proposed building had already been 
legally established prior to this suit, the effect of which 
therefore was simply to continue the same restrictive line 
for a part of said block only; (4) that the verdict is not 
in writing and in form and substance as required by law; 
(5) for the reasons duly set forth in exceptant’s motion to 
dismiss (R., 10), and also for the various exceptions taken 
by exceptant’s counsel at the hearing and duly noted by 
the Court; (6) wherefore and for divers other good and 
sufficient reasons appearing of record the exceptant prays 
that the verdict be set aside (R., 18). 

On the same day appellant filed other exceptions and 
moved to vacate the verdict, for the following reasons, 
to wit: (1) That the verdict was not prepared by the jury 

nor authenticated by them as required by Section 1608 g 
of the Code, in this, that the jury did not prepare and sign 
their verdict and return it to the Court, but on the contrary 
gave to the attorney for the petitioners certain memoranda 
from which said attorney caused to be prepared the type¬ 
written paper afterwards filed as the verdict of the jury, 
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which paper so filed is not complete in the following, among 
other particulars, to wit, that the schedules forming the 
most important part thereof, are in no wise signed nor 
authenticated by the jury; (2) that instead of communi¬ 
cating their verdict to the Court, the jury informally com¬ 
municated it to the attorney for the petitioners, who then 
at his office and out of the presence of the jury communi¬ 
cated to an amanuensis under said attorney’s control his 
understanding of said jury’s data, which said attorney 
caused to be copied in typewriting by a salaried employee 
of the petitioners; (3) that the verdict is unjust, unreason¬ 
able, and unfair; (4) that the verdict is contrary to the law 
and the evidence; (5) that the verdict is against the weight 
of the evidence given in reference to appellant’s lots; (6) 
that the benefits charged against appellant’s lots are exces¬ 
sive and unreasonable, being more than five (5) cents per 
square foot and nearly three (3) times the ** s ^ ment 
benefits made by the first jury, which was $160.00 or 1 7/9 
cents per square foot; (7) and for other good and suf¬ 
ficient reasons appearing on the face of the record. . 

On January 11, 1912, appellant filed an additional ex¬ 
ception, as follows; That Section 1608 j of the Code as 
applied to the relief sought in this cause in pursuance of 
the said Act is against public policy and void, because the 
jury is thereby limited to its assessments for benefits and 
damages to the square or block in which the alleged im¬ 
provement is to be made and the squares or blocks con¬ 
fronting that square regardless of the fact whether or not 
property in other squares or blocks is damaged or benefited 
in the minds of the jury, thus allowing an opportunity for 
unjust discrimination and making a limitation of area which 
might, and in this case does, work a prejudice to all those 
persons whose property is assessed for benefits herein. 
Wherefore and for the reasons set forth in exceptants 
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former exceptions heretofore filed herein, exceptant prays 
that said alleged verdict be set aside (R., 19-21). 

On April 5, 1912, petitioners filed a motion to confirm 
the verdict notwithstanding the objections filed thereto, and 
by order of that date, appellant’s objections and exceptions 
were overruled and the verdict of the second jury was 
finally ratified and confirmed. From this judgment the 
appellant in open Court noted an appeal. 




Assignment of Errors. 


The trial Court erred: 




1. In holding that the pleas filed by said Newman 
were insufficient to prevent the denial of the relief 
sought by the petition. 

2. In holding that the order of publication was suf¬ 
ficient notice under the law to give the Court juris¬ 
diction of this proceeding. 

3. In holding that the motion to dismiss the peti¬ 
tion was not tenable and overruling the same, thereby 
deciding (1) that a building line may be established 
for a less distance than one block, in contravention of 
the Act of June 21, 1906, or (2) that the building 
line established by Kirkwood Flora’s subdivisions was 
not a legally established building line, and (3) that 
Section 4 of the Act of Congress of June 21, 1906, is 
not inconsistent with public policy and did not assume 
to authorize the taking of private property for public 
use without just compensation, in violation of the 
Fifth Amendment to the Constitution. 

4. In holding that the allegations of the peti¬ 
tion and the evidence in the cause were sufficient to 
maintain this proceeding when the record fails to show 
(1) that there ever was a petition of the owners of 
more than one-half of the real estate shown on the 
plat requesting that the said building line be estab¬ 
lished, and (2) that there ever was any official order 
of the Commissioners declaring that the public inter- 
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est required such building line to be established, and 
(3) that there was any proof whatever in the case that 
the public interest required said building line to be 
established. 

5. In overruling the motion to strike out a part of 
the testimony of the witness Terrell as incompetent 
(and for the other reasons stated), relating to the in¬ 
jury sustained by the various properties herein by the 
uses to which the building on the proposed line was 
applied and the benefits thereto that would result from 
the removal of the building and its uses as a Chinese 
laundry and grocery store. 

6. In overruling the objection to the admissibility of 
evidence as incompetent (and for other reasons stated), 
relating to the sum of $421.55, the same being the costs 
and expenses of this proceeding incurred prior to and 
including the rendition of the first verdict, which was 
set aside on motion of the petitioners because illegal. 

7. In instructing the jury to assess the entire cost 
and expense of this proceeding to the amount awarded 
as damages, thus charging against the various proper¬ 
ties to be assessed for benefits the said sum of $421.55, 
the costs and expenses incurred prior to and including 
the first verdict. 

8. In overruling the motion to take the cause from 
the consideration of the jury and dismiss the petition, 
for the reason that these proceedings were in effect to 
establish a building line for a less distance than one 
block. 

9. Severally in refusing to instruct the jury as re¬ 
quested in said Newman’s first and second prayers: 
(1) That the jury should not consider the uses to 
which the improved property sought to be taken for 
said building line is applied, in estimating damages or 
benefits, or both, (2) and the fact that the use of a 
part of said improved property as a Chinese laundry 
will cease upon the removal of the building is not to 
be considered by them in estimating either damages or 
benefits in this case. 

10. Severally in overruling each of the separate and 
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several objections and exceptions filed by said New¬ 
man to the verdict of the jury and in overruhng his 
motion to vacate the same, and in entering the order 
confirming said verdict. 


Argument. 


The first error of which appellant complains is that the 
jury was not composed of twelve men and was not there¬ 
fore a lawful jury. This point was not specifically incor¬ 
porated in the original assignment of errors, nor was it 
called directly to the attention of the Court, but appellant s 
motions, objections and exceptions, it is submitted, are o 
sufficient breadth and scope to embrace this ground of er- 

ror, nevertheless. , 

In the recent case of Beatty vs. United States, 203 Fed., 

620. the United States Circuit Court of Appeals, after an 
exhaustive review of the 

authorities relating to the taking of private property for 
public use and the right of a trial by jury rr.suits at com¬ 
mon law, where the value is more than $20.00, say. 

“The fifth amendment to the United States_Consti- 
tution prohibits the taking of private property for pub- 
lic uses without just compensation, and the seventh 
amendment reserves the right to a jury trial in suits 
at common law where the value exceeds $20m Un 
der these provisions, that attribute of sovereignty, nt, 
the right to take private property for public uses which 
was unlimited as to its exercise by the supreme law¬ 
making power, became now (with the advent of t 

Constitution) limited in express terms. 

1. It could be exercised only upon condition that just 

compensation was paid. 

2 If the proceeding to condemn were a suit at com¬ 
mon law, the right to a trial by jury was reserved. 
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As the process of condemnation as practiced since 
our written Constitution did not exist at common law, 
the question is really whether this process as now 
created was not the equivalent of a suit at common law. 

The jury at common law was always the tribunal to 
assess damages. Under the practice in cases of Ad¬ 
miralty and Equity Jurisdiction in England a man 
might be judicially divested of his property, but not 
in the way of assessment of damages in common law 
rights of action. Equity and admiralty dealt with ques¬ 
tions of existing rights of property and the relation of 
litigants to each other; but the assessment of damages 
for torts committed upon the person or property was at 
common law the function of a jury. * * * The taking 
of property by condemnation is compulsory. The party 
is deprived of his property against his will. It is in 
effect a lawful trespass committed by the sovereign and 
lawful only on the condition that the damages in¬ 
flicted by the trespass are paid to the injured party. 
The analogy to a suit at common law for trespass is 
close and complete, and it is for that reason presumably 
the Supreme Court of the United States, acting on the 
definition of a suit at common law previously indi¬ 
cated by it, has decided that a proceeding by the United 
States to condemn lands for public purpose is a suit at 

common law/’ 

It therefore follows from this decision as contended by 
the appellant (1) That before his property to the extent 
of $455 could be taken from him he was entitled to a hear¬ 
ing before a Court having jurisdiction of the subject-matter 
and a common law jury of 12 men. That the Beatty 
case, supra , is directly in point can not, it is urged, be 
questioned. But it may be claimed that the case at bar 
did not involve the taking of appellant’s property for pub¬ 
lic use, and that therefore the point is irrelevant. The re¬ 
ply to this suggestion is that by the verdict of an unlawful 
jury, his property to the amount of $455.00 is taxed and 




liable to be sold, for property condemned and taken for 
public use by the same unlawful jury. 

The expression “property” includes money. 

Est. of McKnight, 1 App. D. C., 28. 

27 Cyc., 820. 

II. 

As the building line sought to be established by these pro¬ 
ceedings was less them one block in length, as claimed by 
the appellant, he submitted his plea to that effect as well as 
two separate motions to dismiss the cause before the verdict, 
and otherwise brought this fact properly to the attention 
of the Court after the verdict; but all of appellant’s pleas, 
objections, motions and exceptions were overruled and such 
ruling is made the basis of the 1st, 3d, 8th and 10th as- 
signments of error. 

The act of Congress expressly provides “that no such 
building line shall be established on any part of street less 
than one block in length.” 

Was a building line already legally established along 13th 
street in that block prior to these proceedings and did it 
embrace any part of the line sought to be established here¬ 
in? Both of these questions, it is submitted, must be an¬ 
swered in the affirmative. 

Flora’s first subdivision of July 3, 1896, embraced lots 
18 to 28, both inclusive, and unconditionally dedicated to 
public use for street purposes a large area of land and ex¬ 
pressly established said building line, and thereafter build¬ 
ings were erected on said lots in pursuance of said sub¬ 
division under permits granted by the Commissioners. This 
building line thus established is identical pro tanto with the 
line sought to be established herein (R., 27). By another 
subdivision of other tend fronting on 13th street, in said 
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block, embracing lots 29, 30 and 31, and dated March 26, 
1897 (R., 27, 28), Flora added a condition to the dedica¬ 
tion of land necessary to establish the building line to the 
effect that such dedication should become irrevocable and 
complete “whenever said District shall secure the widening 
of this (13th) street to the building line on the east side of 
13th Street, between Lydecker avenue (Monroe Street) and 
Whitney Avenue (Park Road) as shown above. 

In order to comply with that condition and to secure 
the large area of land which Flora dedicated to public use 
for street purposes by reason of said line, the Commission¬ 
ers of the District of Columbia did afterwards and before 
this suit, bv proper proceedings secure the widening of 13th 
street to the building line on the east side of 13th street, 
between the streets indicated in strict conformity with and 
perfect fulfillment of the condition of dedication aforesaid 
(r 28), and the building line thus established by this 
subdivision is identical pro tanto with the line proposed to 
be established by these proceedings. Houses were erected 
before this suit on said lots in accordance with the building 
line thus established by said subdivision and under permits 
granted by the Commissioners. These Flora subdivisions 
having been submitted to and duly approved and accepted 
bv the Commissioners and duly recorded in the office of the 
Surveyor (R.. 27), and all terms and conditions of the dedl ' 
cation having been thoroughly perfected and completed, an 
buildings erected on said lots in accordance with said sut> 
division and said permits and the Commissioners having 
instituted proper legal proceedings to comply with the terms 
and conditions of said dedication, thereby securing the wid¬ 
ening of 13th street in conformity with said condition 
(R.,^), the building line thus laid out and shown in said 
subdivision became and was thereby legally and irrevocably 
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established, no other act or deed being necessary to make 
it completely operative and effective as such building line. 
13 Cyc., 465, note (b). 

Lansburgh vs. D. C., 8 App. D. C., 10. 

Watson vs. Carver, 27 App. D. C., 555. 


The total length of the building line proposed by the pe¬ 
tition to be established between the two streets in the block 
aforesaid is 337 feet, 6 inches, of which 213 feet, 9 inches 
had previously been established by Flora s subdivision, 
leaving only 113 feet 9 inches as the part of the block to be 
affected by this suit. The Court therefore erred, it is re¬ 
spectfully contended, in refusing to rule as matter of law, 
that the effect of these proceedings would be to establish a 
building line for a less distance than one block, which is pro¬ 
hibited by the Act of Congress. 

III. 

It is urged by the appellant that the Court erred as set 
forth in the 3d assignment of error in not holding that 
Sec. 4 of the Act of Congress wa^ against public policy and 
assumed to authorize the taking of private property for 
public use, without just compensation, in violation of the 
5th Amendment of the Constitution. A careful reading of 
that section will plainly show that the Commissioners are 
vested with discretionary power to permit the buildings pro¬ 
jecting beyond the established line, as in this case, to remain 
for an indefinite period of time after the line had been es¬ 
tablished. The effect of this provision is to compel the 
owners against whose property, benefits had been assessed 
to pay the assessments before the benefits had accrued to 
their property from the established line. In other words, 
the benefits contemplated by the verdict may not accrue to 
the property until the Commissioners in the exercise of their 
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discretion say so, although the assessments for benefits have 
been promptly levied and paid, and this may be months or 
even years. The assessment for benefits becomes effective 
immediately upon the final confirmation of the verdict by 
the Court, although the buildings on the line may not be 
removed for ten years, thus forcing the payment of the 
benefit money long before any actual benefit is conferred 
on the property. The benefits charged by the jury are those 
improvements, which would, as a matter of course, increase 
the value of the various properties solely from the actual 
and physical construction of the line; which means the im¬ 
mediate and prompt removal of all projecting buildings or 
obstructions therefrom. 

It therefore seems to be plain that the provision of the 
law vesting discretion in the Commissioners as to the time 
when the projecting buildings may be removed from the 
proposed line is in conflict with the 5th Amendment of the 
Constitution which provides that private property may not 
be taken for public use without just compensation. 

It is also respectfully submitted that such a provision in 
the law is against public policy in this, that it works a great 
public and private mischief, is inexpedient, harsh, grossly 
oppressive and manifestly unjust to the property owner in 
vesting discretionary power in the Commissioners to com¬ 
pel him to pay for something he has not received and may 
not get for a long time after he has paid his money there¬ 
for. 

Beatty v9. U. S., supra. 

' An additional word or two about the Act of Congress. 
A more incongruous and unreasonable law, it is suggested, 
was never passed by any legislature. The incongruity con¬ 
sists in undertaking to apply certain sections of the code, 
which are entirely foreign to the subject-matter of the act. 
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to the establishment of a building line. The provisions of 
the Code referred to in the act are specifically applicable to 
the opening, widening, extending and straightening of alleys 
and minor streets, and fix the radius or area in which the 
jury may assess benefits, which radius or area is the square 
or block in which such alley or minor street is to be opened, 
extended, widened or straightened and the. squares or bloc s 
confronting that square. It must be apparent, that as re¬ 
gards benefits the establishment of a building line on the 
side of a certain street, as in the case at bar, is wi e y 1 
ferent from the opening or closing of a minor street or 
alley through a certain block or blocks where the benefits 
as a rule, accrue to the area fixed by the Code. It is almos 
inconceivable that land not embraced in or contiguous to, 
or directly opposite the proposed building line could possi¬ 
bly be benefited thereby. To illustrate, assume that the 
block in which the Court of Appeals building is located was 
private property and that a building line was sought to be 
established on the south side of E street between 4th and 

5th streets, the side the Court House is on. 

Now the jury of 5 men is permitted by the law to as¬ 
sess benefits for that line, on property on the west side of 
3d street, the east side of 6th steet, the north side of C 
street, and the south, side of F street, in front of the Pe 
sion Office, and their findings of fact concerning such bene¬ 
fits would be absolutely final, unless the Court should set 
them aside, which is not often done. The property of t 
Columbia Title Co., at the northwest corner o 5th and 
streets, could not be assessed for benefits at all, whi 
nropertv at the northeast corner of the same streets could 
be so assessed. This area, fixed by law. would allow the 
jurv to assess the property of the Police Court, at the north¬ 
east corner of 6th and D streets, and the property at the 
northwest comer of 3d and D streets, and so, at other points, 
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on other streets in the confronting blocks where the line did 
not touch and was 600 feet or more distant from it. 

If on the other hand the purpose was to open a minor 
street or an alley through a certain block or blocks run¬ 
ning with and touching the various properties therein and 
offering ingress and egress from the rear or side thereof and 
therefore useful and beneficial, it can well be understood 
how a fair and intelligent assessment for benefits might be 
made. But for a building line limited practically to a part 
of a block as this was, it is simply impossible to comprehend 
that any property other than that directly contiguous to the 
line or perhaps the property directly opposite the line, could 
in the slightest degree be improved. It is therefore mani¬ 
fest that the law' is unreasonable, inexpedient and impossible 
of equitable enforcement, even when the sections of the 
Code therein referred to are to be adopted “as far as prac¬ 
ticable.” 

IV. 

The 4th assignment of error not being pressed, the next 
question to be considered is that raised by the 5th and 
9th assignments of error, viz: What w ? as the effect of the 
Court’s ruling and its influence on the minds of the jury 
in refusing to strike out a part of the testimony of the wit¬ 
ness Terrell (R., 25-26), and in rejecting the 1st and 2d 
prayers of the appellant based on the admissibility of such 
testimony (R., 29) ? 

The objection to Terrell’s testimony lies in his uncondi¬ 
tional declaration that the uses of the Davis building on the 
proposed line “as a grocery store and Chinese laundry were 
detrimental and injurious to all the real estate embraced in 
this proceeding, including that of the said Newman, and 
that the discontinuance of such uses which would result 
from the removal of said building for the establishment of 
said building line, would undoubtedly be a benefit to all of 
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said real estate, including that of the said Newman.” This 
testimony was clearly incompetent and should have been 
stricken out on appellant’s motion (R., 25, 26). But the 
Court “allowed said testimony to stand and be considered 
by the jury in the making of their verdict” (R., 26). 

In thus ruling, it is submitted, the Court erred, for it must 
be admitted as settled law that the uses to which the build¬ 
ing was applied and the benefits that would result to the 
neighboring property from such removal for the purpose of 
a building line should not be considered by the jury in as¬ 
sessing either damages or benefits. 

In Munkwitz vs. R. Co., 64 Wis., 403, it was held that 
it could not be shown that the construction of a railroad 
would prevent the dredging of the canal by which the land 
would be improved, if it appeared that the dredging work 
could be made only by a connection with another proposed 
canal, the construction of which was uncertain and de¬ 
pendent upon many contingencies. 

The rule in Boom Co. vs. Patterson, 98 U. S., 410, limits 
the estimate of the value of the land to present and certain 
adaptability, independent of future contingencies and con¬ 
ditions uncertain and speculative. 

The benefits which may be considered are those which 
are derived from the improvement for which the land is to 
be condemned, and not those derived from other improve¬ 
ments. 

Gile vs. Stevens, 13 Gray (Mass.), 146. 

Weckler vs. Chicago, 61 Ill., 142. 

McKusick vs. Stillwater, 44 Minn., 372. 

McElheny vs. McKeesport, etc., Bridge Co., 153 
Pa. St., 108. 

It is not competent to show the probable future use of 
the property. 
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Lewis Em. Dom., Sec. 709. 

Fairbanks vs. Fitchburg, 110 Mass., 224. 

Manda vs. Orange, 82 N. J. L., 686. 

It is not competent to show the use to which it was in- 
tended to devote the property nor what plans the owner 

had for its improvement. 

Lewis Em. Dom., Sec. 709. 

Pinkham vs. Chelmsford, 109 Mass., 225. 

Stillwater vs. Water Co., 99 Minn., 119. 

Sexton vs. Stock Yards, etc., Co., 200 Ill., 244. 

Nothing is to be considered a benefit which does not en¬ 
hance the value of the property. 

Friedenwald vs. Mayor, etc., 74 Md., 116. 

It is well settled that contingent and speculative benefits 
to arise in the future are not to be considered in such a 

case as this. 

Bauman vs. Ross, 167 U. S., 548. 


Bv “benefits that will result from such roads,” etc., is 
meant, not the benefits to result from the road when im¬ 
proved as the statute directs, but those resulting from the 

road merely as it is laid out. T T oa 

State vs. Hudson Co. Board, 55 N. J. L-, 88- 


To the same effect are: 

Potowatomie Co. vs. O’ Sullivan, 17 Kan.. 5 , 
Roberts vs. Commr’s, 21 Kan., 247; 

Williamson vs. Read, 106 Va., 453. 

The benefits must be actual and appreciable and not con 

jectural and uncertain. 

Chicago vs. Lonergan, 196 Ill., 518. 









Drury vs. R. Co., 127 Mass., 571. 

Brown vs. R. Co., 5 Gray (Mass.), 35. 

Anderson vs. W harton Co., 27 Tex. Cir. App., 115. 

.".i 

^The benefits are to be assessed as of the time of the actual 
location of the improvement; and only those benefits may 
be considered which are permanent. 

R. Co. vs. Doran, 17 Minn., 188. 

. Sloan vs. K. Co., 63 Hun., 300. 

R. Co. vs. Balthaser, 119 Pa. St., 472. 

Who can say that the benefits, if any, resulting from the 
prospective removal of the Chinese laundry and of the gro¬ 
cer)” store will be permanent? 

There is nothing to prevent the re-establishment of the 
Chinese laundry and the grocery store in the neighborhood, 
or on the remainder of the same lot, with fronts on the same 

street. 

The witness Terrell was also asked this question by coun¬ 
sel for petitioners: “In the figures you have given to the 
jury showing the damages and benefits in this case, did you 
include any sum for benefits arising from the removal of 
said grocery store and Chinese laundry? To which the 
witness answered: “No, I did not. The opinion I gave as 
to benefits related to the establishment of the building line, 
regardless of those benefits which would follow from the re¬ 
moval of the grocery store and Chinese laundry.” Hb) 

It is surmised, and justly so, that the counsel for the pe¬ 
titioners, thinking perhaps the Court might have erred in 
permitting the Terrell testimony to be considered by the 
jury, undertook by the last question and answer to cure the 
error. Instead of doing so, however, the testimony, as a 
whole, was not changed or modified, except in this, that the 
witness simply explained that certain figures he had before 
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given, did not embrace the benefits which would result to 
the various properties from the removal of the grocery store 
and laundry. That is all. But the last question and answer 
not only did not substantially change the prior objectionable 
testimony of the witness, but further emphasized and placed 
before the jury the independent fact that benefits did arise 
from the removal of the store and laundry. That that witness 
did not give any figures therefor does not show that there 
were sufficient figures and other evidence in the case on 
which the jury, if permitted to consider this independent 
fact, could furnish their own figures for such benefits. For 
that matter, it is a well known fact that juries as a rule never 
follow the estimates and figures of any one or two witnesses 
and that their figures on damages and benefits in such cases 
are largely influenced by their own personal inspection and 
judgment, assisted by the testimony in the cause, which 
the jury is required by Sec. 1608 g of the Code “to hear and 
receive.” 

So that the testimony of Terrell, in stating to the jury 
(1) that the existence of the store and laundry was detri¬ 
mental and injurious, and (2) their removal undoubtedly a 
benefit, whether figures were given or not by the witness, 
was such testimony as should not have been admitted into 
the jury box. Afterwards realizing that the Court might 
have acted hastily on its refusal to strike out that testimony 
as sometimes happens in the trial of nisi prms cases, coun¬ 
sel for the appellant, at the close of the evidence, submitted 
two prayers as follows (R., 29) : 

“First: The jury is not to consider the uses to which 
the improved property sought to be taken for the es¬ 
tablishment of said building line, herein is applied in 
estimating the damages or benefits, or both, sustained 
by the real estate involved in this proceeding. 

“Second: The fact that the use of a part of said im- 
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removed from the laundry and grocery store, abutting on 
Thirteenth Street. 

2. Lot 818, in the name of W. Riley Deeble, 25 feet 
front by an average depth of about 85 feet and adjoining 
the store and laundry on Park Road, but not on 13th street, 
was assessed $600.00 for benefits, while lot 22, owned by 
W. S. Minnix, at the southwest corner of 13th ancl Monroe 
streets—the northern terminus of said building line, and 
containing a great deal more ground than the Deeble lot, 
was assessed for benefits, only the sum of $199.50, or less 
than one-third of the amount charged against the Deeble 
lot (R., 15). 

3. The properties not on the line, nor in any way con¬ 
nected therewith, were assessed $5,106 for benefits, or 
nearly twice the amount of the properties abutting on the 
line, the latter being assessed only $2,790.88 for benefits. 

4. Parts of square 2839, a confronting block on the east, 
was called on to pay $2,045 as benefits. Parts of square 
2843, a confronting block on the south, was charged with 
$1,206 as benefits, and the lots on the north side of Park 
Road clear to Holmead Place were required to provide 
$1,855 as benefits for this great improvement on the part of 
a small suburban block, which was of so much public 

interest. 

5. The square or block in which this building line is 
sought to be established is 2838 and the four confronting 
squares are 2834, 2837, 2839 and 2843. No assessments 
were made in squares 2834 or 2837, the jury limiting their 
area to parts only of squares 2838, 2839 and 2843. As a 
conclusive demonstration, to show that the jury did con¬ 
sider, determine and assess the value of benefits resulting 
from the removal of the store and laundry, the lots on the 
south side of Monroe street in the same square, 2838, and 
almost directly in the rear of appellant’s lots and nearer 



the said building line than appellant's lots, to wit, lots 18, 

19, 2 and 21, were not assessed at all. 

If the jury considered that appellant’s lots were bene¬ 
fited by the simple establishment of the line regardless of 
the alleged benefits that would result from the possible dis¬ 
appearance of the laundry and store, why did they not 
assess the Monroe street lots for benefits, which were 

nearer the line than appellant s lots? 

The answer is that these lots were too far away from 
the laundry and store, and no benefit would result from the 

removal of the latter. 

6. The Davidson lot No. 45, in square T&fr, directly 
opposite the laundry and store at the southwest 
corner of 13th street and Park Road, was assessed 
$327.00 for benefits, while the property at the north -^ 
west comer of 13th and Monroe streets, in square 
was not assessed at all, or even mentioned. Why should 
the jury make any discrimination between these two cor¬ 
ners—one being opposite the southern terminus of the 
building line and farther away from it, and the other being 
directly opposite the northern terminus of the line and 
nearer to it? The reply is that the Chinese laundry and 
grocery store, when removed, would probably be worth 
$327.00 to the former and nothing to the latter, while if 
the jury considered the line per se, regardless of the uses 
to which the building was applied, there would have been 
no assessment, or, at least, no discrimination concerning 
these two comers. These inconsistencies run through the 

entire verdict. 

V. 

There were two verdicts in this cause (R., 11 and 26). 
The first verdict being illegal, was set aside by the Court 
on motion of the petitioners themselves (R., 9). The costs 
and expenses that accrued prior to and including the first 
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verdict amounted to $421.55 (R., 26), and the error com¬ 
plained of in the sixth assignment consists in the over¬ 
ruling by the Court of appellant’s objection to the evidence 
of such costs offered by petitioners on the second trial. 
These costs and expenses and such additional costs and 
expenses as accrued since the first verdict—indeed all the 
costs and expenses of the suit, plus the award for dam¬ 
ages, were found by the jury and assessed, as the Court 
directed, against the property benefited by the building line 
(R„ 29). 

Here, then, we have a case where the petitioners admit 
that the first verdict of the jury was invalid and could not 
be enforced, and they, in open Court, move to set aside that 
verdict, which motion is granted. Thereupon a new jury 
is summoned without notice of any kind to the parties in 
interest, which assess against certain property in the neigh¬ 
borhood over the objections and exceptions of the property 
owner, all the costs and expenses of the first trial. 

On what principle of law, equity or justice can this be 

done? 

In cases where a litigant is at fault in the proceedings, 
or where a new trial is asked for by the plaintiff and 
granted, or where, through any mistake of a party to the 
suit, costs have accrued which some one must bear, the 
blameless party is never called on by a Court to pay them. 
Take the case of a judgment by default rendered on mo¬ 
tion of the plaintiff before the return day of the writ and 
afterwards set aside as premature, should the defendant 
pay the costs incurred by this mistake? Again, suppose it 
was discovered after verdict and judgment that the plain¬ 
tiff has sued the wrong man and the same are vacated by 
the Court for that reason on motion of the plaintiff him¬ 
self, should the right man be taxed with the costs of that 
suit in that or another proceeding against him by the same 
plaintiff? The answer is plain. 
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The total costs and expenses of the first trial were, as be¬ 
fore stated, $421.55 and those of the second trial $300, 
totaling $721.55 (R., 14). The net amount of damages 
awarded, plus the costs of both trials, was $6,771.88. No 
damages were allowed the appellant, but his land was as 
sessed for $455.00 as benefits, or more than one-fifteenth 
of the entire net award, there being fifty-three separate 
pieces of property in the three confronting squares against 
which the jury assessed benefits (R., 15, 16, 17). In this 
connection it is to be remembered that appellant s lots were 
unimproved, located on a different street (Park Road), and 
no part of the building line touches or is even near his land. 

In the same connection it is suggested that an examina¬ 
tion of the verdict will show that the properties not on the 
line nor in any way connected therewith, were assessed 
$5,106 for benefits, or nearly twice the amount of the prop¬ 
erties actually abutting on the line, the latter being assessed 
only $2,790.88 for benefits. 

Parts of square 2839, a confronting block on the east, 
was called on to pay $2,045 as benefits. Parts of square 
2843, a confronting block on the south, was charged with 
$1,206 as benefits, and the lots on the north side of Park 
Road clear to Holmead Place were required to provide 
$1,855 as benefits for this great improvement on the part 
of a small suburban block, which was of so much public 
interest. 

It is therefore apparent that the Court erred in over¬ 
ruling appellant’s objection to the evidence involving these 
prior costs and instructing the jury to assess a proportion¬ 
ate part thereof against his property, if they should find 
the same subject to benefits. 

VI. 

The 10th assignment of error relates to the various ob¬ 
jections and exceptions of the appellant to the verdict of 






the jury and the Court’s rulings thereon, as well as the over¬ 
ruling of his motion to vacate the same and his objection 
to the confirmation thereof. Many of these rulings have 
been already presented and discussed in this brief, leaving 
one, however, of great importance to be submitted to the 
Court—and that is: 

The Court erred in refusing to dismiss the petition on 
the various motions appearing in the record. 

A number of reasons for the favorable action of the 
Court on such motion have already been set forth herein. 
Another reason not specifically given in the motion, but 
appearing of record, is, that the order of publication in this 
cause was not published in accordance with law (Section 
1608 f of the Code). The order was published, as set forth 

in the Bill of Exceptions (R., 24). 

This publication was not sufficient under the law. The 
order, it is submitted, should have been published at least 
ten times in each of the said newspapers prior to July 6, 
1910, to satisfy the requirements of the law. 

This view is sustained by this Court in the case of the 
Lynchburg Investment Corporation, et al., vs. Rudolph, 
et al., 40 App. D. C., 129. 

But it may be claimed by the petitioners that the appel¬ 
lant having voluntarily appeared, thereby waived all objec¬ 
tion that he otherwise could have made to the errors he 
now insists upon as to the publishing of the notice, and that 
by reason thereof, he is not now in a position to question 

the regularity of such notice. 

Anticipating this point, appellant calls attention to the 
fact, that this is a proceeding in rent, and so declared to be 
by the statute: that divers pleas and motions to dismiss 
were made by him before the trial and overruled; that other 
objections and exceptions were filed by appellant to the ver¬ 
dict and award. Among those filed January 5, 1912 (R., 








18) is the following: “Wherefore and for divers other 
good and sufficient reasons appearing of record, the ex¬ 
ceptant, by his said attorney, prays that the said alleged 
verdict and award be set aside and held for naught.” 
Therefore, it is contended by appellant, that he had a right 
to demand the dismissal of said proceedings or to have said 
verdict set aside for any jurisdictional defect or other sub¬ 
stantial ground appearing on the face of the record. 

In the case of the Lynchburg Investment Corporation, 
et al., vs. Rudolph, et al. y supra, this Court, speaking of cer¬ 
tain condemnation proceedings very similar to those at 
bar, adopt the language used by it in the case of Brown 
vs. Macfarland, 19 D. C., 525, as follows: 

“The whole proceeding is strictly statutory and 
it must be affirmatively shown that all the provisions 
of the statutes that apply to the proceedings have been 
substantially complied with. Otherwise the whole pro¬ 
ceeding would be void and without effect. 

Furthermore, in the same Lynchburg Investment Cor¬ 
poration case, this Court says: 

“It is well settled by the State decisions constru¬ 
ing similar statutes, that if the notice is required to be 
published for a certain period, or not less than a cer¬ 
tain number of days before return day, if the publica¬ 
tion is required to be made in a^daily paper it means 
daily publication for that period.” 

Can it be said that the appellant by his voluntary appear¬ 
ance rendered valid what was before void? In other words, 
could the appellant give implied consent to the Court as¬ 
suming jurisdiction of a proceeding in rem which was un¬ 
lawful in its inception by reason of a defective notice and 
thereby waive the prerequisites to jurisdiction which the 

statute strictly required? 
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The authorities make a dist ™*‘° n a^eral 

actions and those in rem concerning the cff« ^ 

appearance of a party litigan , an recog- 

Savings Co. vs. Pendleton, 14 App. D. C, 384, 
nition of that distinction use this language. 

“It is very true as contended by the ^tUion. th. 

every power exercis y ^ jurisdiction, must be 
Courts of special or limitea j ;{ the Court 1S 

strictly in accordance wi ^ jurisdiction except 

forbidden to exercise its powers J k fa ap - 

under particular condit , Y withholds juris- 

proached in a particular way the ^ compUed 

diction unless such con 1 , , • t ^ e manner pre- 

«Wb “ “-Sin Editions that 

scribed by law. But an d com pliance with 

are prescribed for the defe » d : soense d with by 
inch condition! may be -v».ved o d pe j, 

of the person ” 

An examination of the record in 

tion, supra, shows that one o ^ the jury pr ior to 

Co., did appear and offer eviden Lynchburg Cor- 

the verdirt J^rtnd°file e eStions to the verdict before 
the^arne wa^confirmed, but 

against either company »££%*** bar the appellant 

the notice in that case. was rendered, 

fiied exceptions to the verd^ ^ ^ made the 

as was done by the Lynch appearing on the face 

ftSd wS’showed the defective publication of the 





tially as the two companies were in the Lynchburg Invest¬ 
ment Corporation case. 

As this Court stated in the Macfarland case, supra, “that 
the whole proceeding is strictly statutory, it necessarily 
follows that every provision of the statute must be com¬ 
plied with and that, of course, includes the publication of 

the notice. 

While jurisdiction is to be presumed in Courts of gen¬ 
eral judicial powers, yet when a Court of general jurisdic¬ 
tion is discharging its duty with reference to powers or 
authority specially conferred by a statute, it then becomes 
a Court of limited jurisdiction and no presumption as to its 
general authority or jurisdiction can be considered. In 
those cases, the point of jurisdiction may not only be pre¬ 
sented at any time, but the Court itself will see sua spontc 
that its limited statutory jurisdiction is fully and complete¬ 
ly established, and this though all the parties have expressly 
entered an unconditional waiver of the question. 

U. S. vs. Nourse, 6 Pet., 487. 

Galpin vs. Page, 18 Wall., 350. 

Chapman vs. Barney, 129 U. S., 677. 

Bruhn vs. Bank, 54 Tex., 152. 

In the case of Holman vs. Renaud, 141 Mo. App., 349, 
it was held that a fatal defect which impeaches the Court’s 
jurisdiction either of the subject matter or parties “is 
never waived,” * * * “and may be raised for the first time in 
the appellate Court when the trial Court’s attention was not 
called to it in any way.” 

In the case of Mansfield, Coldwater & Michigan Ry. Co. 
vs. Swan, 111 U. S., 379, 382, Mr. Justice Matthews, who 
delivered the opinion of the Court, uses this language: 

“On every writ of error or appeal the first and fun¬ 
damental question is that of jurisdiction, first of this 








Court and then of the Court from which the record 
comes. This question the Court is bound to ask and 
answer for itself, even when not otherwise suggested 
and without respect to the relation of the parties to 


Many other authorities of the Supreme Court and the 
State Courts could be cited to sustain this view, but it is 
not deemed necessary to do so. 

Therefore, if the publication of the notice in this cause 
was necessary to give the Court jurisdiction of the subject 
matter and of the parties, then the order of publication 
should have been made and published in accordance with 
the decision of this Court in the Lynchburg Investment 
Corporation case, supra, and not otherwise. Furthermore, 
the appearance of the appellant in the cause constituted no 
waiver of a jurisdictional requirement and cured no de¬ 
fects existing in the publication of the notice. Moreover, 
it was not necessary to specially make the point, as the 
ground of error, in the Court below, or even to direct the 
Court’s attention to it, for, as hereinbefore shown,, the 
appellate Court will take full cognizance of the question 
if it appear in the record and decide it according to law. 

It is respectfully submitted, therefore, that the judgment 
of the Court below should be reversed, at least in so far as 
appellant’s property is concerned, and that said assessment 
for benefits thereon be cancelled. 

John Ridout, 

A. Leftwich Sinclair, 
Attorneys for Appellant. 
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OCTOBER TERM, 1914. 


No. 2681 . 


EDWARD A. NEWMAN, Appellant, 
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OLIVER P. NEWMAN, FREDERICK L. SIDDONS, and 
CHESTER HARDING, Commissioners of the District 
of Columbia. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR APPELLEES. 


Statement of the Case. 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia confirming the verdict of a con¬ 
demnation jury, which returned an assessment against ap¬ 
pellant^ land. 

lv 





The Commissioners of the District of Columbia insti¬ 
tuted a proceeding for the establishment of a building line 
on the east side of Thirteenth street from Park Road to 
Monroe street, under the authority of a general act of Con¬ 
gress approved June 21, 1906 (34 Stats, 384, 385), which 
is set out in full in the brief of the appellant. It authorizes 
the Commissioners of the District of Columbia to establish 
building lines on streets or parts of streets less than 90 feet 
wide in the District of Columbia, upon the petition of the 
owners of more than one-half of the real estate required for 
the establishment of the building line, or when the Com¬ 
missioners deem that the public interests required that such 
building lines be established. 

The act also provides that no such building line shall be 
established on any part of streets less than one block in 
length and that the assessment proceedings, assessment area, 
etc., shall be according to the provisions of sections 1608 
et seq. of the Code, which govern proceedings for the open¬ 
ing of alleys and minor streets. 

The act" further provides that the Commissioners, when¬ 
ever they deem it desirable in the interest of economy, may 
permit buildings existing at the time said building lines are 
established, and which project beyond said lines, to remain 
until such time as the owner of said buildings desires to 
reconstruct or substantially alter the said buildings. 

An order of publication was issued for the purpose of 
bringing parties interested into court, which order, by direc¬ 
tion of the court, was published on three secular days In 
three daily newspapers published in the District. 

A jury of five were empanneled and sworn as provided 
by law, and proceedings were duly prosecuted to a verdict. 

Objections were filed to said verdict by some of the parties 
assessed, which were sustained by the court in part. 
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The Commissioners of the District of Columbia, under 
the authority of section 1608i of the Code—which au¬ 
thorized them, whenever a verdict was set aside in part, 
at their option to have it vacated in toto—moved the board 
to set aside the verdict in its entirety and to direct the sum¬ 
moning of a new jury, which was done (lt*> 9). 

After the summoning and swearing of the second jury 
the appellant filed pleas and a motion to dismiss on the 
ground that the building line sought to be established did 
not run through the entire square or block, as required by 
law, and on the further ground that the act was uncon¬ 
stitutional. 

The motion to dismiss was overruled, and the jury, on 
December 12, 1911, returned a verdict awarding damages 
for the land taken, and assessing benefits to the extent of 
said value plus the costs of the proceediugs, in which ver¬ 
dict the land of the appellant was assessed in the sum of 

$455. 

Exceptions on numerous grounds were filed by the ap¬ 
pellant, which were overruled, and the verdict confirmed. 

The assignments of error filed by the appellant embrace, 
in general, the following propositions: 

1. That the building line sought to be established was less 
than one block in length. 

2. That the discretionary power vested in the Commis¬ 
sioners, to permit buildings projecting beyond the estab¬ 
lished line to remain, rendered the act invalid. 

3. That the court below was in error in overruling the 
motion of the appellant to strike out the testimony of 
a witness, to the effect that the uses of the building, part of 
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which was to be condemned, was a grocery store and 
Chinese laundry, “were detrimental and injurious to all 
real estate embraced in this proceeding, including t a 
said Newman, and that the discontinuance of such uses 
which would result from the removal of the building would 
undoubtedly be a benefit to all of said real estate.” 

4 That the refusal of the court to grant the instructions 
requested by the appellant, respecting the consideratipn by 
the jury of the discontinuance of such use, was error. 

5. That the assessment of the cost of the proceeding be¬ 
fore the first jury was error. 

Two further propositions are discussed in the brief which 
are not assigned as error. 

6. That the notice by publication was insufficient. 



7. That the appellant was entitled to a jury of twelve. 


As to the last two propositions the record contains not 
even a suggestion. 


argument. 

L 

The first point of the appellant is that the building line 
nought to be established does not run through an entire 
square or block, and, therefore, that the proceeding was 

unauthorized by law. 

To this contention it may be replied, first, that the pro¬ 
ceedings purport to be for the purpose of establishing a 
building line on the east side of Thirteenth street from 
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Park Road to Monroe street; that the petition describes 
various parcels of land alleged to be necessary for a con¬ 
tinuous and uniform building line, running from Park 
Road to Monroe street. 

It is contended that it was shown in evidence that a build¬ 
ing restriction line, identical with the one sought to be 
established, already existed by virtue of a dedication run¬ 
ning through two-thirds of the square, and that, therefore, 
the building line sought to be established ran through only 
one-third of the square. 

The basis for this contention is a record of the Surveyor’s 
office showing a subdivision of a part of square 2838 into lots 
18 to 28, inclusive, in which a building restriction line 
appears; attached to which record is a declaration in writ¬ 
ing of the owner that: 

“I hereby establish as a building line the line 
shown hereon in blue and agreed not to build outr 
side of that line, and I hereby stipulate that no 
structure shall be erected between the said line and 
the line of the street except such as are allowed in the 
city of Washington, under the building regulations, 
and this stipulation I hereby constitute as a condi¬ 
tion irrevocable to run with the land.” 

A second subdivision of a part of said square into lots 29, 
30, 31 contains the additional stipulation that the owner 
binds himself and his heirs to dedicate to the District of 
Columbia for street purposes the land lying between the 
present street and the building lines whenever the said Dis¬ 
trict shall secure the widening of this street to the building 
line of the east side of Thirteenth street between Lydecker 
and Whitney avenue. There is no record that any such dedi¬ 
cation was ever made by the owner or his heirs. It is possible 
that the District might have enforced dedication of the 
land outside the proposed building line in lots 29, 30, 31, 
but the thing desired was the establishment of a uniform 
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building line running from street to 9 treet, and that object 
the Commissioners of the District could accomplish by this 
proceeding and in no other way. 

As far as the District of Columbia was concerned, these 
stipulations of the owner were entirely voluntary: They could 
be abrogated by agreement between the original grantor, or 
his heirs, and the owners of the several parcels of land af¬ 
fected at anv time. The District acquired no rights under 
them, and the authority of the Commissioners to enforce 

them was at least very doubtful. 

But even if it be conceded that a building line existed 
through two-thirds of this square, the completion of such 
building line throughout the entire square cannot be said 
to be bevond the purview of the act of Congress. The build¬ 
ing line sought to be established in such a case would be a 
building line running through the entire square. In fact, 
such a situation would be one peculiarly susceptible to the 
application of this law, the purpose of which is declared to 
be “the establishment of uniform building lines. I he 
continuation of an existing building line throughout the 
square would be entirely in harmony with the purpose of 

the act. 

n. 

The contention that the provision of law authorizing ex¬ 
isting buildings, which projected beyond the proposed build¬ 
ing line in the interest of economy to remain until such 
time as the owner desired to remove or substantially alter 

them, renders the act invalid, is untenable. 

This is a salutary provision, but it is not involved in t s 
case at all In a case where the Commissioners proposed 
to exercise such discretion it would be incumbent upon 
them to set out that fact in their petition and to designate 
the buildings or portions of buildings which it was their 
purpose to allow to remain. 







In the present case the Commissioners are in court for 
the purpose of condemning the full estate necessary for the 
establishment of the building line, and the provision which 
is the subject of attack is not in the case. This case pro¬ 
ceeded on the theory that the existing buildings were to be 
condemned; damages were awarded on that assumption; and 
the buildings have, in fact, been razed. 

Similar provisions have received the approval of the 

courts. 

Randolph on Eminent Domain, section 240, says: 

“The rule that property is to be valued in the light 
of its present condition has been qualified by the 
legislature in some cases, in order that a political 
corporation may pre-empt a sufficient interest in bind, 
without being obliged to pay for improvement, thus 
the legislature may provide that a city in widening 
a street may condemn the necessary land only leav¬ 
ing such buildings standing as do not interfere with 
the public use and only acquiring the actual use of 
the land when the buildings are removed or de¬ 
stroyed. A law w r as passed adding five feet to the 
width of a street and with the proviso that existing 
buildings could not be interfered with. The owner 
of one of the buildings in question destroyed it with 
the intention of rebuilding upon the original cite. 
This action released the suspended eminent domain, 
and effected a condemnation of the land needed to 
make the full width of the street. 

Phil. vs. Linnard, 97 Pa., 242. 

In St. Louis vs. Conn. Mut. Life Ins. Co., 90 Mo., 135, the 
law authorized the appraisers in their discretion to allow the 
value of buildings located within the lines of a proposed 
widening of a street or not, according as they found that 
the buildings might or might not constitute a serious obstruc¬ 
tion. 
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A further contention relates to the alleged error of the 
court in overruling the motion of the appellant to strike 
out certain testimony of a witness.' The circumstances 
shown in the record are as follows (R., 25): 

“William M. Terrell, a real estate broker, gave 
testimony for the petitioners, and, among other 
things, testified to the value of the damages and ben¬ 
efits which, in his opinion, would be sustained by 
the various properties in this proceeding, arising 
from the establishment of the proposed building 

line.” 



He was asked, on cross-examination by counsel for the 
appellant, the following question, to wit: I 

“State whether or not, in the testimony you have 
given in relation to the damages and benefits which 
the several properties in this proceeding would sus¬ 
tain by the establishment of said building line, you 
took into consideration the fact that the property at 
the northwest corner of Thirteenth street and Park 
road was and is used as a grocery store and Chinese 
laundry; answer fully.” 


To which question the said witness replied as follows, to 

I 

“I did, and such uses of said building as a grocery 
store and Chinese laundry were detrimental and in¬ 
jurious to all the real estate embraced in this proceed¬ 
ing, including that of the said Newman, and that 
the discontinuance of such uses which would result 
from the removal of said building for the establish¬ 
ment of said building line would undoubtedly be a 
benefit to all of said real estate, including that of 
said Newman.” 


Why the court, upon motion of the appellant, should 
strike out a categorical answer to a question put by him with 
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the request that the witness “answer fully” is difficult to 
perceive. 

Furthermore, the witness, on redirect examination, was 
asked this question (R., 26) : 

“In the figures you have given to the jury, show¬ 
ing the damages and benefits involved in this case, 
did you include any sum for the benefits arising 
from the removal of said grocery store and Chinese 
laundry?” 

To which interrogatory the witness answered as follows, 
to wit: 

“No, I did not. The opinion I gave as to benefits 
related to the establishment of the building line, re¬ 
gardless of those benefits which would follow from the 
removal of the grocery store and Chinese laundry.” 

The court committed no error in allowing the testimony 
of this witness to stand. 


IV. 

Correlated with the above proposition is the contention 
that it was reversible error on the part of the court to refuse 
the following instruction (R., 29): 

“First. The jury is not to consider the uses to 
which the improved property sought to be taken for 
the establishment of said building line herein is ap¬ 
plied, in estimating the damages or benefits, or both, 
sustained by the real estate involved in this proceed- 

ing. 

“Second. The fact that the use of a part of said 
improved property as a Chinese laundry, or as a 
laundry conducted by a Chinaman, will cease upon 
the removal of said building, for said building line is 
not to be considered by them in estimating either 
damages or benefits in this case.” 

2v 


There is nothing in the record to show the relevancy of 
the-e instructions, even if they are sound legal propositions. 

The taking and destruction of the buildings involved neces- 
Inlv the cessation of their use for any purpose and the 
; , ,, if ,i iev would, shut their eyes to that fact. 

The petitioners’ nowhere contended that the discontinuance 
of the particular use to which the properties were put was 
a «ubiect matter for the consideration of the jury. 

* tSvthat th. jury ah.,.Id to 

sidering the use to which the property proposed to be take 
Ifput fn estimating damages therefor is not correct as an 

abstract proposition. 

Lewis, Eminent Domain, 70b. 

Mills, Eminent Domain, 1/3. 

Randolph, Eminent Domain, 243. 

The attention of the court is moreover directed to the in- 
JZTpmmt by the .Hal jud f <K, »> — 

nlptelv covered the question of benefit. 

The jurv were instructed generally that in the langaug 
of the law they should assess the entire amount awarded plik 
the costs and" expense of the proceedings upon each lot or 
parcel of land in the squares mentioned, which the jury find 
will be benefited by the establishment of the Riding hne in 
such proportion as the jury may find them benefited. The 

: lirv were further instructed . 

VU “That they cannot assess any benefits against any 
lot Inless they find such lot to be specially benefited and 
then onlv to the extent of such benefit as they may fin . 

“Thev are not obliged to add to the benefits they actual y 
find any additional sum for the purpose only of making 

l>enefits aggregate any particular sum. 

“If it shall appear that the actual benefits found by the 
jury do not equal the damages allowed, the jury will so re- 

^Jf ’the jury were precluded from taking into consideration 
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the present condition of the property and the purpose for 
which it was being taken, they would have no line upon 
which to estimate resulting benefits. 

V. 

The discussion of the reasonableness of the assessment 
complained of, set out on pages 22 and 23 of the brief, is, it 
is submitted, out of place. The evidence is not before the 

court. , 

The proposition w T as properly presented to the court be¬ 
low on motion to vacate the assessment on the ground that 
it was unreasonable. That court, which heard all the evi¬ 
dence, overruled the motion, and this court, it is submitted, 
will not review the action of the lower court on that ques¬ 
tion. 


VL 

The contention of the appellant that the assessment of 
the cost of proceedings before the first jury was error is 

also, it is submitted, untenable. 

In the case of the Washington Railway & Electric Co. vs. 
Newman (41 Appeals) this court said, responding to a con¬ 
tention that certain items of cost were improperly assessed: 

“But, it is asserted, certain illegal costs were in¬ 
curred for the employment of a stenographer and 
certain expert witnesses. If necessary, these were 
proper items to be taxed as costs. This was a ques¬ 
tion for the court, and not for the jury. In fact, the 
whole matter of costs in a condemnation proceeding 
is for settlement by the court as in an ordinary civil 
proceeding.” 

The law required the jury to assess the cost of the proceed- 
ing. There was but one proceeding. The law provides for 
the setting aside of any verdict, in whole or in part, where 
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the court is satisfied that it is unjust or unreasonable, and for 
the summoning of a new jury. The proceedings in this 
case follow the law. 

In any event, if any item of cost was improperly included, 
the appropriate remedy is to reduce proportionately the as¬ 
sessment returned against the appellant’s property. 

McChesney vs. Chicago, 201 Ill., 528. 

Thompson vs. The People, 207 Ill., 334. 

In re Lowden, 89 N. Y., 548. 

The statement of the appellant that the second jury was 
necessitated through some default of the petitioners is in¬ 
correct. The record, though not complete on that subject, 
shows on page 9 that: 

“Upon consideration of the objections and excep¬ 
tions which have been taken and filed to the verdict 
of the jury returned on the 22d day of March, A. D. 
1911. it is by the court this 9th day of June, 1911, 
ordered that the said objections and exceptions 
be and the same are hereby sustained in so far as they 
relate to assessments against any lots, pieces, or 
parcels of land comprised in squares 2842 and 2833, 
and it is further ordered that the said assessments 
against said lots in said squares, as to which objec¬ 
tions have been filed, be and the same are, hereby 
vacated and set aside j and upon the motion of the 
Commissioners of the District of Columbia by their 
counsel, it is further ordered that the said verdict be, 
and the same is, is all respects set aside and that the 
marshal summon a new jury.” 

It appears, therefore, that the court sustained the objec¬ 
tions of certain parties as to assessments against certain 
parcels of land and vacated the first verdict in so far as 
it related to those assessments. A second jury would have 
been necessary in any event. Thereupon the Commis¬ 
sioners, exercising the option vested in them by section 
1608i of the Code, moved the court to set aside the verdict 
in its entirety. The Commissioners were not responsible for 
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whatever error, injustice or unreasonableness there may 
have been in the first verdict, and, therefore, there is no 
merit in the contention that the costs complained of were 
incurred by their default. 


m 

It is contended that the court was without jurisdiction be¬ 
cause of defective publication. 

It appears throughout the record that the appellant was 
present throughout the proceedings and at no time protested 

the jurisdiction of the court as to him. 

In the case of Wiegand vs. Siddons, 41 Appeals, the court 

said at page 135: 

“Objection to the sufficiency of the notice was not 
made by special appearance, but there was full sub¬ 
jection to the jurisdiction of the court. Appearance 
of appellants for the purpose for which the notice, 
though defective, was given, precludes them from 
saving they had no notice of the proposed condemna¬ 
tion proceedings. * * * In Lewis on Eminent 

Domain, section 580, the rule is concisely stated as 

follows: 

“ The object of notice, being to give persons inter¬ 
ested an opportunity to be present and protect their 
rights, it follows that a failure to give notice, or any 
irregularity in giving it, is waived by the persons 
entitled to notice appearing to take part in the pro¬ 
ceedings in the matter or matters concerning which 
they are required to be notified. This position is sup¬ 
ported by many authorities.’ ” 

VIII. 

The appellant raises further, and for the first time here, 
the important question whether a party whose land is to 
be taken by proceedings under eminent domain is entitled 
to have his compensation ascertained by a common-law 
jury of twelve. 


The apiiellant has no standing to make this point. He is 
not an owner of land taken, and there is no hint in the 
record of any such contention. It is an important question, 
however, and as a precaution the following considerations 

are submitted: 

This contention is based upon a decision of the United 
States Circuit Court of Appeals in the case of Beatty vs. 
United States, 203 Fed., 620, which turned upon the sup¬ 
posed application of the Seventh Amendment to the Con¬ 
stitution of the United States to condemnation cases. 

The Seventh Amendment provides that in suits at com¬ 
mon law where the value in controversy shall exceed twenty 
dollars, the right of trial by a jury shall be preserved. The 
Circuit Court of Appeals held that in the light 0 ^ 
expressions in one or two decisions of United States courts, 
that a condemnation proceeding was in the nature of a sui 
at common law, reliance for this contention tong based 
mainlv on Kohl vs. United States, 91 U. S., 36 1 . In tha 
case the taking of land by the exercise of eminent domain 
was authorized, but no mode of procedure provided for, and 
the court held that the common-law procedure was ai ailable 

for that purpose, saying: 

“The right of eminent domain always was a right 
at common law. It was not a right m equity, nor 
was it even the creature of a statute. The time ot 
its exercise may have been prescribed by statute; bu, 
the rmht itself was superior to any statute. That it 
was not enforced through the agency of a jury is 
immaterial; for many civil as well as ^ n, "'° al j" { 
ceedinga at common law were without a jury. 11 
difficult, then, to see why a proceeding to take land 
in virtue of the Government’s eminent domain and 
determining the compensation to lie made for it, is 
not within the meaning of the statute, a suit at com- 
mon law, when initiated in a court. 

Giving this language its full significance it has not the. 

force claimed for it by the Circuit Court of Appeals. The 


15 


right of eminent domain in this opinion is stated to be a 
right at common law as distinguished from a right in equity. 
“That it was not enforced throng >i the agency of a jury is 
immaterial; for many civil as well as criminal proceedings 
at common law were without a jury.” The language of the 
Seventh Amendment is that in suits at common law the 
right of trial by a jury “should be preserved; that is where 
the right to a jury existed at common law, that right shorn-; 
be preserved” The Supreme Court plainly intimates that 
the right to trial by a jury was not a common-law right in 
proceedings, by eminent domain, and therefore, it does not 
come within the category ot rights to be preserved. 

State decisions all over the Union are to the effect that 
the tribunal for the ascertainment of damages for land taken 
under eminent domain, need not be by common-law jur>, 
unless the State conditions explicitly so provide. 

In several decisions of the Supreme Court of the United 
States subsequent to the Kohl case, that court lias held that 
the right to a trial by a jury was not inherent in condemna¬ 
tion cases. ^ . 

In Boon Co. vs. Patterson, 98 U. S., 403, 406, the court 

said: 

“The proceeding in the present case before the 
commissioners appointed to appraise the land, was 
in the nature of an inquest to ascertain its value, and 
not a suit at all in the ordinary sense of those terms. 

In United States vs. Jones, 109 U. S., 513, 519, the court 
said: 

“The proceeding for the ascertainment of the 
value of the property and consequent compensation 
to be made, is merely an inquisition to establish a 
particular fact as a preliminary to the actual taking; 
and it may be prosecuted before commissioners or 
special boards or the courts, with or without the in¬ 
tervention of a jury, as the legislative power may 
designate. All that is required is that it shall be 
conducted in some fair and just manner, with op- 
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portunity to the owners of the property to present 
evidence as to its value, and to be heard thereon. 
Whether the tribunal shall be created directly by an 
act of Congress, or one already established by the 
States shall be adopted for the occasion, is a mere 
matter of legislative discretion.” 

In Long Island Water Supply Co. vs. Brooklyn, 166 U. S., 
685, 694, 695, the court said: 

“Neither can it be said that there was not ‘due 
process of law’ in these condemnation proceedings. 
It is not essential that the assessment of damages be 
made by a jury. Such award may be made by com¬ 
missioners, at least where there is provision for a 
review of their proceedings in the courts.” 

In Bauman vs. Ross, 167 L. S., 548, 59*2, 593, which went 
up from this court, the court said: 

“It w r as objected to the validity of section 15, that 
it commits the assessment of benefits upon lands, 
w hether within or without the particular subdivision, 
benefited by the establishment of a new highway, to 
‘the same jury’ which estimates the compensation 
or damages, under the previous sections, for taking 
lands within the subdivision for the purpose of the 
highway. Some confusion has perhaps arisen from 
designating the tribunal of seven men, which is to 
estimate the damages and to assess the benefits, as 
‘a jury/ when it is in truth an inquest or commission, 
appointed by the court under authority of the act of 
Congress, and differing from an ordinary jury in 
consisting of less than twelve persons, and in not 
being required to act with unanimity. * * * 

“By the Constitution of the United States, the esti¬ 
mate of the just compensation for property taken 
for the public use, under the right of eminent 
domain, is not required to be made by a jury; but 
may be entrusted by Congress to commissioners ap¬ 
pointed by a court or by the executive, or to an in¬ 
quest consisting of more or fewer men than an ordi¬ 
nary jury.” Custiss vs. Georgetown & Alexandria 
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Turnpike Co., 6 Cranch, 233; Secombe vs. Railroad 
Co., 23 Wall., 108, 117, 118; United States vs. Jones, 
109 U. S., 513, 519; Shoemaker vs. United States, 
147 U. S., 282, 300, 301; Long Island Co. vs. Brook¬ 
lyn, 166 U. S., 685. 

See also 

Capital Traction Company vs. Hof, 174 U. S., 1, 43. 


Following are the expressions of text-writers on this sub- 


“Jury trial not required by due process clause.— 
It is well settled that the assessment of damages, re¬ 
sulting from the taking of property under authority 
of a State, by a judicial tribunal other than a jury 
is not a violation of the Fourteenth Amendment to 
the United States Constitution. It has even been 
stated that whether a jury is employed or not in any 
class of cases is a matter within the discretion of the 
State, and that the process provided by the State may 
be ‘due’ whatever the tribunal. At any rate, ‘due 
process’ does not require a jury in instances where a 
jury was not used at common law T , and it w T as the 
custom almost everywhere wiien the constitutions 
were adopted for commissioners of a number less 
than twelve to estimate the damages resulting from 
condemnation proceedings.” 

“Juries in United States courts.—For similar rea¬ 
sons the United States is not required, by the Fifth 
Amendment, to submit the damages from takings 
' under Federal authority to a jury. The Seventh 
Amendment specifically covers the matter of juries 
in United States courts, but it merely ‘preserves’ the 
right of trial by jury in suits at common law ; more¬ 
over, if a right to trial by jury had been given by 
. this amendment, it would have had to be created, not 
‘preserved/ for in this class of cases it did not pre¬ 
viously exist. Accordingly, it has been repeatedly 
held that when land is taken by authority of the 
United States the damages may be ascetrained by 
any impartial tribunal. Similarly, when condemna- 

3v 







tion proceedings brought under authority of a State 
statute are transferred to a United States court be¬ 
cause of diversity of citizenship of the parties, a jury 
trial need not t>e had in the Federal court unless it 
was required in the State where the proceedings 
originated. —Nichols, the Power of Eminent o 
main, p. 364, secs. 301, 302. 

“Of the right to a common-law jury.—Some con¬ 
stitutions provide that the compensation for property 
taken for public use shall be ascertained by a jury 
of twelve men, according to the course of the com¬ 
mon law. Other constitutions provide that the com¬ 
pensation may he ascertained by commissioners, or 
by a jury of less than twelve men. In either case the 
express provision of the Constitution removes any 
question as to the right to a common-law jury In 
the absence of any express provision on the subject, 
the authorities almost uniformly hold that it is not 
a matter of constitutional right. The line of reason¬ 
ing upon which these decisions are founded is that, 
before anv of our constitutions were adopted, it had 
been the practice in America and England to ascer¬ 
tain the compensation to be paid for property taken 
for public use bv other agencies than a common-law 
jurv • that this practice was well known to the ™mers 
of those constitutions, and that presumably they did 
not intend by any general language employed to 
abrogate a practice so universal and of. such long 
standing and against which no complaint existed. 
The provisions relied upon in support of the opposite 
contention are those which prescribe in substance 
that the right of trial by jury shall remain inviolate 
and that no person shall be deprived of his property 
without due process of law. In a proceeding to en¬ 
join the operation of an elevated railroad in a street 
and for damages, neither party is entitled to a jury 
trial, either on the question of past or fee damages. 
Though the Constitution provides that the compensa¬ 
tion shall be ascertained by a jury, yet a jury may 
be waived bv agreement of parties or otherwise. 
When the Constitution provides for a jury in such 
cases, the provision is imperative, and an ordinary 
jurv of twelve will be intended.”—Lewis, Eminent 











Domain, yol. 2, p. 922, sec. 509. (Several columns 
of authorities cited.) 

“Not necessary that the assessment should be by 
a ; urv —Most of the State constitutions contain a 
provision that the right of trial by jury shall remain 
inviolate, and this has been frequently invoked as an 
insuperable barrier to an assessment of damages in 
condemnation proceedings, by a body of lessJ'han 
twelve men. The weight of authority is ag alrl y l t i 
proposition. In condemnations of private property 
for public use in the exercise of the right of eminent 
domain, neither by the provision of the Constitution 
of the United States guaranteeing the right of trial 
bv iury in common-law cases, nor under the pro¬ 
vision forbidding a citizen being deprived o his 
prqpertv without due process of law nor under 
similar provisions in the constitutions of States, has 
it been held that a trial by jury is requisite An act 
of Congress is not unconstitutional because it does not 
provide for the ascertainment of the value °f the 
property taken through the verdict of a jury, lhe 
persons appointed to assess damages in ca.es of this 
kind do not perform the proper and usual functions 
of a jurv, and their number is a matter of discretion 
with the legislature. Juries are for the trial of issue- 
of fact in civil and criminal proceedings in courts of 
Justice, and are not necessarily required in the as- 
sessment of land damages. The early practice in 
many of the States, both before and after the adop¬ 
tion of their first constitutions, was to assess the dam¬ 
ages by commissioners, instead of a jury, whic 
would ‘ indicate that the preservation of the 
right of trial by jury was to be confined to 
cases other than those of the condemnation of land. 
The right to trial by jury is not claimed in equity 
cases, although rights of property are involved and 
issues of fact arise. Condemnation is not an action 
at law T but an inquisition on the part of the^ State for 
the ascertainment of a particular fact, and may be 
conducted without the intervention of ajury. Later 
constitutions and legislation secure to the owner the 
right of assessment of his damages by a jury °* 
twelve men, in a court of record. The constitutional 
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provision requiring a trial by jury repeals, to that 
extent, all former acts and charters allowing com¬ 
pensation to be assessed in other ways, and the con¬ 
demnation must be by jury. The former acts and 
charters may be followed in other respects, but in 
regard to the requirement of a jury trial the constitu¬ 
tion executes itself, without additional legislation. 
Mills on Eminent Domain, 2d edition, p. 239, sec. 

91. 


“The tribunal before which proceedings to con¬ 
demn are conducted is usually a board of commis¬ 
sioners, or a jury. The constitutions of certain States 
prescribe that a jury shall assess the compensation, 
and determine the necessity for condemnation. 1 lie 
‘jury’ referred to in constitutional provision or statute 
is usually a common-law jury of twelve men. But 
if a special jury is the tribunal in vogue at the en¬ 
actment of the "Constitution it may be presumed to 
be the jury intended. The constitutional require¬ 
ment in regard to a jury is usually observed when 
a jury is provided in case of appeal from the judg¬ 
ment of commissioners or other special tribunal. 
In the absence of an express constitutional provision 
a jury cannot be demanded as a matter of right. 
Randolph on Eminent Domain, p. 289, sec. 31b. 

It is respectfully submitted the judgment of the court 
below should be affirmed. 
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